GUIDED REFERENCE
IN DEPENDENCY

An Advocacy Guide
for Attorneys in
Dependency Proceedings






GUIDED REFERENCE
IN DEPENDENCY

An Advocacy Guide
for Attorneys in
Dependency Proceedings

Oe®
L < < 2

First Edition: August 2012
Pocket Part Supplement: August 2015
Second Edition: August 2018
Electronic Update and Pocket Part Supplement: September 2020
Electronic Update: April 2022

S0
D > > 2

Office of the Child’s Representative
Office of Respondent Parents’ Counsel

Office of the State Court Administrator
Court Improvement Program



| A
LI

Designed and typeset by Pratt Brothers Composition



Contents

Acknowledgments
How to Use the Guided Reference in Dependency

ix

X1l

HEARINGS
PRELIMINARY PROTECTIVE HEARING H1
Preliminary Protective Hearing Checklist—GAL H1
Preliminary Protective Hearing Checklist—RPC H7
Black Letter Discussion and Tips H13
PRETRIAL HEARING H37
Pretrial Hearing Checklist—GAL H37
Pretrial Hearing Checklist—RPC H41
Black Letter Discussion and Tips H45
ADJUDICATORY HEARING H59
Adjudicatory Hearing Checklist—GAL H59
Adjudicatory Hearing Checklist—RPC H63
Black Letter Discussion and Tips H67




\"A DISPOSITIONAL HEARING H99

Dispositional Hearing Checklist—GAL H99
Dispositional Hearing Checklist—RPC H105
Black Letter Discussion and Tips H109
PERMANENCY HEARING H133
Permanency Hearing Checklist—GAL H133
Permanency Hearing Checklist—RPC H139
Black Letter Discussion and Tips H143
PLACEMENT REVIEW HEARING H157
Placement Review Hearing Checklist—GAL H157
Placement Review Hearing Checklist—RPC H161
Black Letter Discussion and Tips H165
\"/Il TERMINATION HEARING H181
Termination Hearing Checklist—GAL H181
Termination Hearing Checklist—RPC H185
Black Letter Discussion and Tips H189
POST-TERMINATION REVIEW HEARING H219
Post-Termination Review Hearing Checklist—GAL H219
Black Letter Discussion and Tips H221
FACT SHEETS
Adoption F1
Allocation of Parental Responsibilities (APR)/ Guardianship  F11
Appeals F23
Children in Court F43
Children’s Psychotherapist-Patient Privilege F51
Children’s Rights F61
Civil Protection Orders F71

Contents



Contempt

Crossover Youth: Children Involved in Both the D&N
and Delinquency Systems

Disabilities and Accommodations

Education Law: Rights and Issues

Expedited Permanent Placement (EPP) Procedures
Family Finding/ Diligent Search

Funding and Rate Issues

Hearsay in D&N Proceedings

Immigration

Indian Child Welfare Act (ICWA)

F79

F85
F105
F115
F137
F141
F151
F163
F173
F189

Interstate Compact on the Placement of Children (ICPC) F213

Intervenors

Jurisdictional Issues

Magistrates

Medical and Dental Needs of Children in Care

Orders Entered Pursuant to § 19-3-207: Protections
and Limitations

Parents’ Rights

Pregnant and Parenting Teens
Reasonable Efforts
Reinstatement of the Parent-Child Legal Relationship
Relative and Kinship Placement
Relinquishment

Siblings

Special Respondents
Termination of Jurisdiction
Trafficking

Transition to Adulthood

Venue

Visits

F223
F227
F237
F243

F255
F259
F269
F277
F283
F291
F301
F305
F315
F317
F321
F327
343
F345

Contents Y]






Acknowledgments

We thank the Colorado Children’s Justice Task Force for provid-
ing financial support to make this edition of the Colorado Guided
Reference in Dependency (GRID) possible.

The first edition of the GRID, also funded by CJA and published
August 2012, was informed by an advisory committee consisting
of the following individuals: Debra Campeau, Managing Attorney,
Office of the Child’s Representative El Paso Office of the GAL; William
Delisio, Family Law Program Manager, Colorado Office of the State
Court Administrator; Chad Edinger, Court Auxiliary Professionals
Coordinator, Colorado Office of the State Court Administrator; Peggy
A. Fulks, GAL, 4th Judicial District (Teller County); Toni Gray,
Assistant County Attorney for Boulder County, 20th Judicial
District; Mike Green, RPC, 22nd Judicial District; Rennard (Ray) E.
Hailey, RPC, 21st Judicial District; Hon. Mary C. Hoak, 14th Judicial
District; Phil James, GAL and RPC, 2nd Judicial District; Deborah
Kershner, Assistant County Attorney for Adams County, 17th Judicial
District; Jeff Koy, GAL, Rocky Mountain Children’s Law Center;
Carole Krohn, GAL, 14th Judicial District; Wendy Ekman Lewis, RPC,
17th Judicial District; Hon. Ann Gail Meinster, 1st Judicial District;
Susan L. Mueller, RPC, 4th Judicial District; Stacey E. Nickolaus, GAL
and RPC, 1st Judicial District; Dianne H. Peterson, GAL, 8th Judicial
District; Colene Flynn Robinson, GAL and RPC, 1st, 17th, and 20th
Judicial Districts; Margaret Fix Seboldt, GAL, 13th Judicial District;
Hon. Daniel M. Taubman, Colorado Court of Appeals; Robert G.
Tweedell, GAL, 7th Judicial District; Anna N.H. Ulrich, GAL, 12th
Judicial District; Rebecca R. Wiggins, Assistant County Attorney for




Adams County, 17th Judicial District; and Consuelo Williams, RPC,
4th Judicial District. We were especially grateful to the Judicial
Council of California/Administrative Office of the Courts for its
example in publishing the Dependency Quick Guide: A Dogbook for
Attorneys Representing Children and Parents (2d ed., 2011) and for per-
mission to use that publication extensively in the development of
the GRID.

The following attorneys served as contributing authors to the
First Edition of the GRID: Nancy Adam (Adoption fact sheet);
Angela B. Bibens (Family Finding/Diligent Search fact sheet); Sheri
Danz (EPP fact sheet; § 19-3-207 fact sheet; Reasonable Efforts fact
sheet); Laura Dunbar (Hearsay in D&N Proceedings fact sheet);
Allison Hartman (Relative and Kinship Placement fact sheet); Lisa
Horvath (APR/Guardianship fact sheet; Jurisdictional Issues fact
sheet; Special Respondents fact sheet); Ande S. Humphrey-Zervas
(Medical and Dental Needs fact sheet); Phil James (Termination of
Jurisdiction fact sheet); Nancy Walker Johnson (Appeals fact sheet);
Carole Krohn (Termination Hearing chapter); Wendy Ekman Lewis
(Dispositional Hearing chapter); Carrie Ann Lucas (Disabilities and
Accommodations fact sheet); Dorothy Macias (Preliminary Protective
Proceeding chapter; Children’s Rights fact sheet); Susan L. Mueller
(Parents’ Rights fact sheet); Stacey E. Nickolaus (Visits fact sheet);
Dianne H. Peterson (ICPC fact sheet); Kristin Petri (Immigration fact
sheet); Cherie N. Pyne (Adjudicatory Hearing chapter); Diana Richett
(Crossover Youth fact sheet; Intervenors fact sheet); Stephanie A.
Ritland (Pregnant and Parenting Teens fact sheet); Colene Flynn
Robinson (GAL and RPC checklists; Pretrial Hearing chapter; Post-
Termination Review Hearing chapter); Richard Slosman (Transition
to Adulthood fact sheet); Kelley R. Southerland (Magistrates fact
sheet); Robert G. Tweedell (Placement Review Hearing chapter);
Anna N.H. Ulrich (Permanency Hearing chapter; ICWA fact sheet);
and Consuelo Williams (Parents’ Rights fact sheet). Kris Bomgaars,
Jason Carrithers, Jeff Koy, Jamie Latcham, and Rachel Marx, staff of
the Rocky Mountain Children’s Law Center, also contributed to the
Education Law, Funding and Rate Issues, Siblings, and Children in
Court fact sheets. The primary editor of this edition was Sheri Danz,
Deputy Director, Office of the Child’s Representative. The following
OCR staff served as contributing editors: Amanda George Donnelly,
Dorothy Macias, and Linda Weinerman.

The following Office of the Child’s Representative staff and Office
of Respondent Parent Counsel staff assisted with the updates in
this second edition of the GRID and also authored additional fact

Acknowledgments




sheets: Ashley Chase (Reinstatement of Parental Rights); Carrie Ann
Lucas (Relinquishment); Cara Nord (Civil Protection Orders in D&N
Proceedings and Contempt). Sheri Danz, Deputy Director of the OCR,
served as primary editor and also authored fact sheets addressing
Children’s Psychotherapist-Patient Privilege and Venue. We are also
grateful for the work of Alison Bettenberg, author of the Trafficking
fact sheet; Ashley Harrington, who updated the Immigration Issues
fact sheet; Josi McCauley, who updated the Jurisdictional Issues fact
sheet; and Beth Padilla, who engaged in extensive updating of the
Indian Child Welfare Act fact sheet

We are grateful to the talents of Laura Furney, copy editor; Pratt
Brothers Composition, typesetter and cover designer; and Kylie
Haggen, indexer of the 2018 edition.

Substantive revisions to the second edition of the GRID were com-
pleted by ORPC and OCR in September 2019 and August 2020. The
content is current through August 2020.

Acknowledgments n






How to Use the
Guided Reference in Dependency

The Guided Reference in Dependency (GRID) is intended to be used
as a reference manual for attorneys representing parents and the
best interests of children in juvenile dependency proceedings. Its
goal is to provide guidance and short answers to common problems
that attorneys face. The book is designed for use in the trial courts;
it is not meant to serve as a treatise or definitive work on juvenile
dependency law. Juvenile law is constantly evolving, and practi-
tioners should always check for changes in statutes, regulations, and
case law.

The book is divided into two major parts: “Hearings” and “Fact
Sheets.” The hearings section is organized by statutory hearing in
procedural order. Each statutory hearing chapter contains check-
lists, discussion of black letter law, and practice tips. The checklists
outline the primary tasks that must be completed and factors that
must be considered before, during, and after each statutory depen-
dency hearing. The black letter sections provide a basic overview
of the hearings and tips on how to effectively advocate for parents
and children.

The fact sheets are organized topically rather than procedurally.
They give additional information on complex areas of dependency
practice. Their purpose is to give the practitioner a sufficient
understanding of specific complex topics so that he or she will
have, at a minimum, a foundation to provide effective advocacy
in cases that require specialized knowledge. Some fact sheets also
summarize the relevant law regarding issues that come up in vari-
ous statutory hearings.

xiii



The GRID is paginated by major sections: H for “Hearings” and
F for “Fact Sheets.” The indexes (paginated beginning with I) are
designed to assist practitioners in navigating the GRID.

For ease of reading and use, short citation formats and acronyms are
used throughout the GRID. All references to the Colorado Revised
Statutes appear in the following format: § 19-1-101. The following
acronyms are used throughout the GRID:

APR allocation of parental responsibilities

CASA court-appointed special advocate

b Chief Justice Directive

D&N dependency and neglect

EPP Expedited Permanent Placement

GAL guardian ad litem

1ICPC Interstate Compact on the Placement of Children
ICWA  Indian Child Welfare Act

OCR Office of the Child’s Representative

RPC counsel representing the respondent parent or other
respondent

UCCJEA Uniform Child Custody Jurisdiction and Enforcement Act

In this publication, the term “child” is used to refer to a child,
youth, or young adult who is subject to the dependency court’s juris-
diction. “Department” refers to the city or county department of
social services.

We welcome your comments and suggestions on ways we can
improve this publication to better meet your needs.

How to Use the Guided Reference in Dependency
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Preliminary Protective Hearing

PRELIMINARY PROTECTIVE HEARING CHECKLIST—GAL

. BEFORE

O Review petition, affidavit, court report, Colorado Family Safety
Assessment tool and Colorado Family Risk Assessment results
(if completed), and/or other supporting documents to assess
legal sufficiency of the allegations, basis for removal of the child
(if removed) and/or protective orders, jurisdiction, placement
options, venue, timeliness of filing, and notice.

O Analyze for existing and potential conflicts of interest.

O Obtain information about the child and the child’s educational,
medical, and special needs from caseworker, counsel, respondents
(with RPC’s permission if represented), and other persons present.

O Speak with child if present or available by phone, if appropriate,
in a developmentally appropriate manner. Explain your role, the
purpose of the D&N proceeding, and what will happen at the pre-
liminary protective hearing.

O Discuss child’s needs.

O Ask child about relatives and kin who may appropriately serve
as a placement or provide support.

O Consult with child to obtain child’s position concerning place-
ment, protective orders, and determine whether child would
like to speak to the judge at the hearing.




O Speak with caseworker regarding:

o

o

o

Placement; ensure there has been consideration of joint sibling
placement and educational stability in placement decision.
Visits and phone contact with respondents, siblings, relatives,
and other appropriate persons.

Need for immediate evaluations, physicals, and forensic inter-
views of the child.

Need for immediate evaluations of or interim treatment for
respondents.

Whether child is an Indian child.

0O Meet with respondent/respondent’s counsel.

Q
o

o

Determine whether hearing will be contested.

Request any information counsel or unrepresented respon-
dent would like you to consider in formulating your position,
including placement options that support child’s connections
to family, school, and community.

If respondent is represented, request RPC’s permission to
speak with respondent.

Obtain basic information (e.g., contact addresses and numbers,
parentage, relatives, siblings, Indian heritage).

Discuss needs of the child. Determine whether child has any
allergies, is taking any medication, and is involved in extra-
curricular activities. For infants, discuss feeding schedule and
needs.

Obtain names of child’s current pediatrician, dentist, optome-
trist, and counselor, and determine whether any appointments
are currently scheduled.

Obtain information regarding whether child is an Indian child
and, if so, the identity of the child’s tribe.

Determine, for UCCJEA compliance purposes, whether
another state or county is involved with the family and
whether an order has previously been issued regarding the
care, custody, and control of the child.

Ask for signatures on release of information forms for any cur-
rent service providers.

O Interview relatives and interested persons present regarding alle-

gations, noncustodial parents, fathers, Indian Child Welfare Act
(ICWA), visits, and placement options. For placement options, get
relevant information on home environment, criminal background,

and need for funding. Discuss needs of the child.
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Determine whether child may remain or return home as preferred
by the Children’s Code. Consider whether a safety plan, protective
orders, and/or in-home services are appropriate or necessary to
maintain/place the child in the home.

Determine whether the child should be removed from the home.

Analyze information provided regarding whether:

O Removal is necessary because the child’s welfare and safety or
the protection of the public would be endangered if the child
remained in respondent’s custody.

O The department made reasonable efforts to prevent/eliminate
need for removal or, if not, emergency circumstances existed.

O The department made diligent efforts to place the child with
relatives, kin, or any other appropriate person.

Formulate position regarding other issues presented, including:

O Need for initial services and/or evaluations.

O Need for protective orders.

O Joint sibling placement.

O Whether the community should be excluded from the hearing.

Evaluate need to proffer evidence. Determine whether a continu-

ance is necessary to represent the best interests of the child.

Confirm compliance with ICWA notice requirements.

. DURING

Q

Q

Request appointment as GAL and written appointment order, if

appropriate.

Inform the court of the child’s position, if ascertainable (unless

child does not want position presented).

Ensure that the parent(s) waives advisement or the court fully

advises respondent(s) of legal rights and responsibilities, critical

timelines, and possible consequences of a finding that the child is
determined to be dependent or neglected, as follows:

O The right to a jury trial on the issue of adjudication.

O The right to be represented by counsel at every stage of the
proceeding and to seek appointment of counsel if financially
eligible.

O The right to object to the magistrate’s jurisdiction, subject to
the limitations in § 19-1-108(3)(a.5).

Preliminary Protective Hearing



o

o

The minimum and maximum time frames for the D&N
process.

The obligation to complete and file the relative/kin affidavit.
That termination of the parent-child legal relationship is a pos-
sible remedy if the petition is sustained.

To appeal any final decision made by the court.

O Ifremoval is ordered, ensure the court finds, based on a prepon-
derance of the evidence, that:

o

The child’s welfare and safety or the protection of the public

would be endangered if the child were not removed from the

home.

Leaving the child in the home would be contrary to the child’s

best interests.

The department has made reasonable efforts to prevent out-

of-home placement and these efforts have failed, or one of the

following exists:

®  An emergency situation requiring the immediate removal
of the child from the home.

m  The parent has subjected the child to aggravated circum-
stances found in § 19-3-604(1) and (2).

m  The parental rights with respect to a sibling of the child
have been involuntarily terminated unless the exception in
§ 19-1-115(7)(b) applies.

m  The parent has been convicted of a felony enumerated in
§ 19-1-115(6)(b) and (7).

The department will make reasonable efforts to reunite the

child and family or that reasonable efforts to reunite the child

and the family are not required pursuant to specific statutory

exemptions.

Procedural safeguards with respect to parental rights have been

applied in connection to the removal of the child from the

home, a change in the child’s placement out of the home, and

any determination affecting parental visitation.

If the child is an Indian child or there is reason to know the

child is an Indian child and the court orders an out-of-home

placement, ensure the court enters the findings required for

either emergency removal or, if sufficient notice was provided,

foster care placement.

m Preliminary Protective Hearing



o

m  Emergency removal findings:
= emergency removal or placement is necessary to
prevent imminent physical damage or harm to the child.

m  Foster care placement findings:

= clear and convincing evidence, supported by testimony
of qualified expert witness, establishes that the
continued custody of the child by the Indian parent/
custodian is likely to result in serious emotional or
physical damage to the child; and

= active efforts have been made to prevent the breakup
of the Indian family and those efforts have been
unsuccessful.

Appropriate orders have been or will be requested, such as
those needed to facilitate placement with respondents or
other appropriate persons; joint sibling placement; visits with
respondent, sibling, or relatives; services for entire family; and
protective orders.

Q Ensure that court addresses:

o

O 0 0O 0O

0O 0 0 0 0

Placement.

m If the child is an Indian child and in foster care placement,
ensure court order complies with the ICWA placement
preferences (extended family members, a home licensed by
the Indian child’s tribe, an Indian foster home, or a tribal-
approved or tribal-run institution) or the court finds good
cause to deviate.

Services for family.

Parentage.

Indian heritage (ICWA) and notice.

Visits with respondents, siblings, and, if appropriate, relatives

and other important persons.

School placement and transportation, if needed.

Any other necessary orders.

Setting next hearing(s).

Relative affidavit.

UCCJEA jurisdictional issues.

O Obtain ruling on privilege holder if child is receiving any services

covered by psychotherapist-patient privilege.

Preliminary Protective Hearing



. AFTER

0 Provide your contact information to caseworker, counsel, parent(s),

and relatives.

Q

Schedule home visit with the child as soon as reasonable but no
later than 30 days following appointment. When meeting with the
child, discuss D&N process, role of the GAL, and court rulings in a
developmentally appropriate manner and obtain the child’s posi-
tion regarding pending issues.

Determine steps necessary to conduct independent investigation.
Construct timeline to ensure initial investigation is completed
within 45 days of appointment.

Confirm visit schedule.

Obtain copy of relative/kin affidavit. Communicate with case-
worker to ensure diligent search is taking place and conduct inde-
pendent diligent search if necessary.

Determine if any motions should be filed.

m Preliminary Protective Hearing




PRELIMINARY PROTECTIVE HEARING CHECKLIST—RPC

. BEFORE

a
Q

Analyze for existing and potential conflicts of interest.

Review petition, affidavit, and court report or other supporting
documents to assess legal sufficiency of the allegations, basis of
removal of child (if removed), jurisdiction, placement options,
venue, timeliness of filing, and notice.

Meet with client in private. Obtain contact information, includ-
ing phone number, home address, and email address. Also obtain
emergency contact information in the event the client cannot be
reached.

Explain the purpose of the D&N proceeding in general and the
preliminary protective hearing in particular.

O Assist client in completing written advisement forms and JDF
208, as appropriate.

O Advise client of rights, responsibilities, and D&N time frames
and potential consequences. Impress upon client significance
of the proceedings.

O Discuss barriers to treatment and communication with the
caseworker and other professionals.

O Discuss client’s initial service needs and the need for any
protective orders. Discuss whether a safety plan can be imple-
mented to allow the child to remain or return home.

O Counsel and advise client. Obtain client’s position on whether
the child should remain/return home or remain placed out
of the home. Discuss client’s position concerning the current
placement and obtain alternatives to the current placement.

O Discuss client’s goals for case and placement contingencies if
child cannot be at home.

O Screen client for disabilities (e.g., learning disabilities, mental
health disabilities, use of medical marijuana, and need for
accommodations in court, in meetings, and in treatment)

O Determine religious and cultural practices that must be main-
tained in out-of-home placement and any medical needs of the
child.

O Make ICWA inquiries with client.

O Inquire about jurisdictional issues and UCCJEA with client.

O Inquire about paternity for all children.
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O Determine whether the GAL may speak with client outside
of your presence and advise client of any restrictions on the
contact.

O Begin discussion/negotiation with opposing counsel and GAL
regarding placement of the child. Discuss issues with caseworker
as appropriate.

O Review safety/risk assessment, if completed.

O Interview relatives and interested persons regarding allegations,
child’s needs, visits, placement options, and Indian heritage.

O Analyze whether reasonable efforts were made or whether a true
emergency existed to prevent the need for such efforts.

O Evaluate need to proffer testimony and/or documentary evidence.
Determine whether a continuance is necessary to preserve the
client’s due process rights.

O Determine whether to object to the magistrate’s jurisdiction for
next hearing, as appropriate.

. DURING

O Call for witness testimony and further evidence, if necessary.

0 Ask for accommodations for client participation in court hearing,
if necessary.

0O Aggressively advocate for visitation in a family-friendly setting.

O Ensure that the court fully advises client of his or her legal rights
and responsibilities, critical timelines, and possible consequences
of a finding that the child is dependent or neglected as follows:

O The right to a jury trial on the issue of adjudication.

O The right to be represented by counsel at every stage of the
proceeding and to seek appointment of counsel if the respon-
dent financially qualifies.

O The right to object to the magistrate’s jurisdiction, subject to
the limitations in § 19-1-108(3)(a.5).

O The minimum and maximum time frames for the D&N
process.

O The obligation to complete and file the relative/kin affidavit.

O That termination of the parent-child legal relationship is a pos-
sible remedy if the petition is sustained.

O To appeal any final decision made by the court.

m Preliminary Protective Hearing



O Ifremoval is ordered, ensure the court finds, based on a prepon-
derance of the evidence, that:

O The child’s welfare and safety or the protection of the public
would be endangered if the child were not removed from the
home.

O Leaving the child in the home would be contrary to the child’s
best interests.

O The department has made reasonable efforts to prevent out-
of-home placement and these efforts have failed, or one of the
following exists:
®  An emergency situation requiring the immediate removal

of the child from the home.

m  The parent has subjected the child to aggravated circum-
stances found in § 19-3-604(1) and (2).

m  The parental rights with respect to a sibling of the child
have been involuntarily terminated.

m  The parent has been convicted of a felony enumerated in
§ 19-1-115(6)(b) and (7).

O The department will make reasonable efforts to reunite the
child and family, or reasonable efforts to reunite the child
and the family are not required pursuant to specific statutory
exemptions.

O Procedural safeguards with respect to parental rights have been
applied in connection to the removal of the child from the
home, a change in the child’s placement out of the home, and
any determination affecting parental visitation.

O If the child is an Indian child or there is reason to know the
child is an Indian child and the court orders an out-of-home
placement, ensure the court enters the findings required for
either emergency removal or, if sufficient notice was provided,
foster care placement.

m  Emergency removal findings:
= emergency removal or placement is necessary to
prevent imminent physical damage or harm to the child.
m  Foster care placement findings:
= clear and convincing evidence, supported by testimony
of qualified expert witness, establishes that the
continued custody of the child by the Indian parent/
custodian is likely to result in serious emotional or
physical damage to the child; and

Preliminary Protective Hearing m



= active efforts have been made to prevent the breakup
of the Indian family and those efforts have been
unsuccessful.

O Request appropriate orders, such as those needed to facilitate the
following:

o
o
Q

o

o

Placement of the child with a relative.

Visits between child and client or relatives.

Services for the entire family. Ensure these services are
ordered as part of a protective order to ensure the client main-
tains § 19-3-207 protections.

Protective orders: § 19-3-207(2), 19-1-113, 19-1-114.

Discretion granted to caseworker and GAL to expand visitation
or return child to the home without further court order.

That visits not be reduced without a court order.

O Ensure that court addresses:

0 0 0 0O

(@)

Placement.

Services for the family.

Parentage.

Indian heritage (ICWA).

UCCJEA jurisdictional issues.

Visits with client, relatives, siblings, and other appropriate
persons.

Education and medical decision-making and involvement.
Maintenance of cultural and religious practices in placement,
if applicable.

Any other specifically requested orders.

Setting next hearing(s).

. AFTER
a

Explain to the client the court’s rulings and discuss barriers to

compliance with the court’s orders.

O Schedule meeting with client.

O Establish an action plan for the client (e.g., attend visits, fol-
low court orders, obtain restraining order, and clean up house).
Consider need to follow up with written action plan.

O Discuss with client importance of completing relative resource
affidavit.
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Discuss with client importance of completing ICWA assessment
forms.

Discuss with client how to keep track of important dates.

Provide client with a written explanation of the nature of the rep-
resentation. Include information about what will happen if the
client does not come to court or communicate with the attorney.
Have client sign releases of information to allow disclosure to
attorney (and social worker if indicated) to begin independent
investigation.

Discuss visitation orders with client, and discuss actions to take if
visitation is not provided as ordered.

Provide client with next court date.

Request assignment of social worker from ORPC if indicated.

Preliminary Protective Hearing m






BLACK LETTER DISCUSSION AND TIPS

The preliminary protective hearing is the first hearing in a D&N case.
If the child has been removed from the child’s home, the hearing is
called a “temporary custody hearing” and governed by § 19-3-403.
The temporary custody hearing is sometimes referred to as a “shelter
hearing” or “detention hearing.” If the child has been taken into cus-
tody, the court will determine whether the child should be released
to the parent(s) or remain in temporary custody while the issue of
dependency or neglect is pending. If the child is not removed from
the child’s home, the first appearance is often called an “initial hear-
ing” or “return on summons.”

The preliminary protective hearing is the court’s first opportu-
nity to review and assess the evidence proffered by the department
and any additional evidence presented by the parties relevant to the
child’s care and custody. At this hearing, a GAL will be appointed for
the child. Counsel and GAL for the respondents may be appointed if
the respondents qualify. The court will advise the parent, guardian,
or legal representative of rights and responsibilities, critical time-
lines, and possible outcomes of the proceedings.

At the preliminary protective hearing, the court will also inquire
whether the child is an Indian child as defined by the Indian Child
Welfare Act (ICWA). If the child is an Indian child or the court has
reason to know that the child is an Indian child, any removal of the
child must comply with either ICWA’s emergency placement or fos-
ter care placement requirements and any foster care placement must
comply with ICWA’s placement preferences. See ICWA fact sheet.

. TIMING OF HEARING

The timing of the preliminary protective hearing depends on whether
the child has been removed from the child’s home, the entity remov-
ing the child, and the child’s current placement. If the child has been
removed from the child’s home, the preliminary protective hearing
must be held 24 to 72 hours after removal, depending on the entity
removing the child and the child’s placement. If temporary custody
is placed with the county department of social services pursuant
to § 19-3-403 or § 19-3-405, the court must hold a hearing within 72
hours after placement, excluding Saturdays, Sundays, and court holi-
days. § 19-3-403(3.5). If the child has been removed by a law enforce-
ment officer and placed in a shelter facility or temporary holding
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facility not operated by the Colorado Department of Human Services
(CDHS), the court must hold a temporary custody hearing within
48 hours, excluding Saturdays, Sundays, and legal holidays. § 19-3-
403(2). If the child is in a juvenile detention facility, the court must
hold a hearing within 24 hours of placement, excluding Saturdays,
Sundays, and legal holidays. § 19-3-403(2).

The failure to hold a timely preliminary protective hearing does
not deprive the court of jurisdiction. PFM. v. District Court in and for
Adams County, 520 P.2d 742, 745 (Colo. 1974).

If the child has not been removed from the child’s home and a
D&N petition has been filed, the court shall promptly issue a sum-
mons. § 19-3-503(1). The preliminary protective hearing will take
place at the date and time set by the court.

Hearings regarding the emergency removal or emergency place-
ment of an Indian child do not need to be set outside the time frames
provided in the Colorado Children’s Code. See 25 C.F.R. §§ 23.2,
23.113; 2016 ICWA Guidelines C.1-C.3; ICWA fact sheet. However,
the emergency removal or placement is time-limited. See ICWA fact
sheet. If the evidence does not support findings that the emergency
removal or placement is necessary to prevent imminent physical
damage or harm to the child, the court cannot order emergency
placement and ICWA’s notice and timing requirements applicable to
child custody proceedings and foster care placement must be ful-
filled. See 25 C.F.R. § 23.112; ICWA fact sheet.

. NOTICE REQUIREMENTS

All parties must receive notice of the preliminary protective hear-
ing. § 19-3-502(7). Foster parents, pre-adoptive parents, and relatives
with whom a child is placed are also entitled to notice. Id. The care-
giver is required to provide prior notice of the hearing to the child.
Id. Law enforcement or department personnel must provide all par-
ents and families from whom children are removed by court order or
by law enforcement a standardized detailed informational notice of
rights and remedies form as well as a copy of the order directing the
removal (if any). § 19-3-212(1)-(2).

When a child is taken into temporary custody by a law enforce-
ment officer, the parent, guardian, or legal custodian of the child
must be notified and informed of the right to a prompt hearing to
determine whether the child is to remain out of the child’s home
for a further period of time. § 19-3-402(1). When a newborn child is
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taken into temporary custody by a law enforcement officer, the notice
required by §§ 19-3-212 and 19-3-402 must be provided directly to the
newborn child’s identifiable birth parent(s) verbally and in writing,
in a language the birth parent(s) understand; and the officer may
designate someone to assist in providing such notices, if necessary.
§ 19-3-401(3)(d).

If the child remains in the custody of a parent, the court, after a
petition has been filed, shall promptly issue a summons that recites
briefly the substance of the D&N petition and contains notice of the
date, time, and location of the hearing as required by the Colorado
Rules of Civil Procedure. § 19-3-503(1). The summons must be per-
sonally served five days before the time fixed in the summons for the
appearance of the person served. § 19-3-503(7).

When the residence of the person to be served is outside Colorado,
service shall be by certified mail with a return receipt request. § 19-3-
503(8)(a). Service is deemed complete within five days after return
of the requested receipt. Id. If the whereabouts of the parent are
unknown after the department has exercised due diligence to locate
the parent, service may be by publication pursuant to Colorado
Rule of Civil Procedure 4(h). § 19-3-503(8)(b); see also In Interest of
A.B-A., 2019 COA 125 (holding that juvenile court erred in allowing
department to serve a parent by publication when the record did not
establish that the department had exercised due diligence to obtain
personal service). Service may be by single publication and must be
completed not less than five days prior to the time set for hearing. Id.

If the child is an Indian child or there is reason to know or believe
the child is an Indian child, additional notice requirements will
apply. See ICWA fact sheet.

If the parent’s identity and some information about the parents’
whereabouts are known, “service by publication alone is unlikely
to pass constitutional muster.” A.B-A., p 22 (citing Synan v. Haya,
15 P.3d 1117, 1119 (Colo. App. 2000)). Counsel should consider
advocating for service that would “have a reasonable chance of
giving that party actual notice of the proceeding” when it is known
that a parent is in another country or out of state. Id. Parties
should carefully review motions for publication to ensure that they
provide support for a finding of due diligence in finding parents,
and where they do not, should advocate for additional methods
that would be likely to assist in finding parents. If RPC have been
appointed to the case, they should consider requesting an investi-
gator through ORPC to assist in this process.

TIP
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TIP

TIP

At the preliminary protective hearing, counsel should determine
whether the parent, guardian, or legal custodian received notice
and the manner in which the department or law enforcement pro-
vided notice. Counsel should consider requesting a continuance of
the preliminary protective hearing if the inquiry raises concerns
that notice was insufficient.

Parents who are incarcerated are presumptively eligible for
court-appointed counsel and should have RPC provision-

ally appointed at the preliminary protective hearing. See CJD
16-02(VI)(c). Available counsel should also inquire with case-
workers and county attorneys about contact information for
missing clients. Counsel should attempt to reach missing par-
ents to secure their attendance by telephone for the preliminary
protective hearing and seek provisional appointments for those
parents pursuant to CJD 16-02(VI)(d).

. PROCEDURAL ISSUES/CONSIDERATIONS

1. Jurisdiction

The juvenile court has exclusive original jurisdiction over proceed-
ings concerning any child who is dependent or neglected, as defined
in § 19-3-102. § 19-1-104(1)(b). A “child” is a person under 18 years
of age. § 19-1-103(18). The juvenile court does not have jurisdiction
over an unborn child. People in the Interest of H., 74 P.3d 494, 495

(Colo. App. 2003).

The requirements of the UCCJEA must be met for the court
to have jurisdiction to make a child custody determination. See

Jurisdictional Issues fact sheet.

TIP

To ensure compliance with the UCCJEA, counsel should deter-
mine whether another state or county may be involved and make
appropriate requests to the court regarding any such involvement.
See Jurisdictional Issues fact sheet. Counsel should also deter-
mine whether custody orders exist and make appropriate requests
regarding those orders. For example, if a domestic relations pro-
ceeding is pending, a party who becomes aware of any other pro-
ceeding in which the custody of a subject child is at issue must file
a request that the other court certify the issue of legal custody to
the juvenile court. C.R.J.P. 4.4(a).
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2. Venue

Venue is in the county where the child resides or is present. § 19-3-
201(1)(a). When proceedings are commenced in a county other than
the county of the child’s residence, the Children’s Code permits the
court upon adjudication to order a change of venue to the county
where the child’s legal parent or guardian is located under certain
circumstances. See Venue fact sheet.

3. Open Proceedings

The matter is open to the public unless the court determines that it is
in the best interests of the child or of the community to exclude the
public. § 19-1-106(2). When the court orders the matter closed to the
public, the court shall admit only such persons as have an interest in
the case or the work of the court, including persons whom the dis-
trict attorney, the county or city attorney, the child, or the parents,
guardian, or custodian of the child wish to be present. Id.

4. Applicable Rules

The Colorado Rules of Juvenile Procedure apply. § 19-1-106(1). If
a particular procedure is not addressed in the Colorado Children’s
Code or the Rules of Juvenile Procedure, the Colorado Rules of Civil
Procedure generally apply. C.R.J.P. 1; People ex rel. SM.A.M.A., 172
P.3d 958, 960 (Colo. App. 2007).

5. Magistrates

The temporary custody hearing conducted pursuant to § 19-3-403
may be heard by a magistrate. § 19-1-108(3)(a.5). Parties do not have
a right to object to the magistrate’s jurisdiction over the temporary
custody hearing. Id.

Unless a parent waives a formal advisement of rights, a magis-
trate presiding over a preliminary protective hearing must inform
the parties of their right to have a judge preside over other hearings
and inform parties that if they waive that right, they are bound by
the findings and recommendations of the magistrate. § 19-1-108(3)
(a.5); People ex vel. TE.M., 124 P.3d 905, 908 (Colo. App. 2005). The
magistrate’s findings and recommendations may be subject to judi-
cial review. § 19-1-108(5.5). Request for judicial review must be filed
within seven days of the parties’ receipt of notice of the magistrate’s
ruling. Id.; see also Magistrates fact sheet.
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Counsel must object to the magistrate’s jurisdiction before the

next hearing is set if counsel is present at the setting or the right is
waived under § 19-1-108(3)(c). Counsel must consider the facts, cir-
cumstances, and issues of the case, as well as previous experiences
with the judicial officers. The GALs consideration is governed by
the best interests of the child. In addition, counsel should consider
the mechanism of review, as review of a magistrate’s decision is
often faster than an appeal of a judge’s decision.

6. Appointment of GAL

a. For the child. The court shall appoint a GAL for the child in all
D&N cases. § 19-1-111(1). The GAL shall be an attorney licensed to
practice law in Colorado and is appointed to act in the best inter-
ests of the child. § 19-1-103(59). The GAL in a D&N case is charged
“in general with the representation of the child’s interests” and has
the right to participate in the proceedings as a party. §§ 19-1-111(3),
19-3-203(3). The GAL must be provided with all relevant reports, and
the court and social workers assigned to a case must keep the GAL
apprised of significant developments in the case. § 19-3-203(2). The
GAL is bound by the Rules of Professional Conduct, and the “client”
of the GAL is the best interests of the child. CIJD 04-06(V)(B). A GALs
determination of what is in a child’s best interests must include
developmentally appropriate consultation with the child. Id.

Some jurisdictions have developed procedures for appointing the
GAL immediately upon setting the preliminary protective hearing.
These procedures allow the GAL to begin an independent inves-
tigation of the child’s safety and needs, as well as any potential
relative placements prior to the preliminary protective hearing. In
districts in which these procedures have not been developed, GALs
may wish to work with the district’s Best Practice Court Team to
explore the possibility of implementing such procedures.

TIP

The GAL must conduct a conflict analysis, guidelines for which

are provided in the Colorado Rules of Professional Conduct. See
C.R.C.P 1.7,1.8, 1.9, 1.10. Ideally, conflicts should be determined
prior to obtaining sensitive information that may require the
appointment of a new GAL for all children in a case. The petition
and any reports prepared by the department are useful sources of
information for identifying potential conflicts prior to beginning an
independent investigation.

TIP
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The preliminary protective hearing is likely the first time the GAL
and respondents meet and interact. The GAL must receive the
RPC’s consent before interviewing the respondents. C.R.C.P. 4.2;
CJD 04-06(V)(D)(4)(c). The GAL should explain the GALs role,
emphasizing the GALs independence from the court, department,
caregiver, and respondents. The GAL must be aware that respon-
dents are assessing the GALs actions to determine whether the
GAL is truly independent. The GAL must present a professional
demeanor that clearly communicates the GALs independence
from the department.

TIP

The GALs appointment triggers the requirements of CJD 04-06,
which requires a prompt and thorough investigation into the best
interests of the child. See CID 04-06(V)(D)(4).

TIP

b. For the respondent. The court may appoint a GAL for a par-
ent, guardian, legal custodian, custodian, person to whom parental
responsibilities have been allocated, stepparent, or spousal equiv-
alent in the D&N proceeding who has been determined to have a
mental illness or developmental disability by a court of competent
jurisdiction. § 19-1-111(2)(c). If a conservator has been appointed,
the conservator shall serve as the GAL. Id. The court’s discretionary
authority to appoint a GAL for a parent is not limited by statutory
criteria defining mental illness or developmental disability. People
in the Interest of M.M., 726 P.2d 1108, 1117-21 (Colo. 1986). The court
must appoint a GAL for a respondent who is “mentally impaired so as
to be incapable of understanding the nature and significance of the
proceeding or incapable of making those critical decisions that are
the parent’s right to make.” Id. at 1120. In addition, the court must
appoint a GAL for a parent if the court determines “the parent lacks
the intellectual capacity to communicate with counsel or is men-
tally or emotionally incapable of weighing the advice of counsel on
the particular course to pursue in her own interest.” Id. If “a parent,
although mentally disabled to some degree, understands the nature
and significance of the proceeding, is able to make decisions in her
own behalf, and has the ability to communicate with and act on the
advice of counsel” then a court would not abuse its discretion in not
appointing a GAL to that parent. See id. at 1120. The court must make
findings to support the appointment of a GAL for a parent. See In the
Interest of T'M.S., 2019 COA 136.

Preliminary Protective Hearing m



TIP

TIP

TIP

In In Interest of TM.S., 2019 COA 136, a division of the Court of
Appeals clarified expectations regarding the role of a parent’s GAL.
Specifically, the division explained that the GAL for a parent serves
an assistive role of facilitating communication between the parent
and counsel and helping the parent participate in the proceeding.
The parent’s GAL, however, does not have a statutory right to par-
ticipate as a party. The division held that the GAL improperly par-
ticipated in the proceeding when she attempted to represent the
parent’s best interests and to file pleadings independent of the par-
ent and the parent’s counsel. The GAL also undermined the par-
ent’s fundamental liberty interest in the care, custody, and control
of her child by advocating for a reduction in parenting time and
supporting a concurrent permanency goal of adoption. Finally, the
court erred in allowing the GAL to give closing argument, as she
was not a party to the proceeding, and in allowing the GAL to give
improper testimony during closing argument rather than requiring
the GAL to limit her argument to facts that had been introduced
into evidence.

CJD 04-06 governs GALs appointed for minor respondent parents,
whereas the payment procedures and standards governing GALs
for adult respondents are set forth in CJD 04-05.

The role of a parent’s GAL is to assist the parent in understand-
ing the proceeding and the parent’s rights. While Colorado courts
have not addressed a parent’s GAL waiving substantive rights,
other courts have held a guardian or conservator may not waive
the rights of their ward. See Ortman v. Kane, 60 N.E.2d 93, 98 (111
1945); Jeanblanc v. Mellott, 504 N.E.2d 990, 997 (Ill. App. 1987); In re
S.H., 987 P.2d 735, 741 (AK. 1999); In re Jessica G., 93 Cal. App. 4th
1180 (2001) (holding that prior to appointment of a GAL for a par-
ent, the parent must be provided with a hearing and opportunity
to be heard and that appointment of a GAL without the required
hearings and findings violated Mother’s due process rights). While
these cases do not specifically address the GALs role, RPC may
find them helpful in their advocacy.

c. Length of appointment. The appointment of a GAL in a D&N pro-
ceeding continues until the court’s jurisdiction is terminated. § 19-1-

111(4)(a).
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7. Appointment of Counsel for Respondent Parent, Guardian, or
Legal Custodian

A parent, guardian, or legal custodian has a statutory right to counsel
if unable financially to secure counsel. § 19-3-202; People in the Interest
of ].B., 702 P.2d 753, 755 (Colo. App. 1985). RPC shall be appointed no
later than the first temporary custody /shelter/initial hearing. See
CJD 16-02(VIII)(a). Courts shall not appoint one RPC to represent
more than one respondent parent in a case. See CJD 16-02(III)(d).

RPC must conduct a conflict analysis, guidelines for which are pro-
vided in the Colorado Rules of Professional Conduct. See C.R.C.P.
1.7,1.8, 1.9, and 1.10. To the extent possible, RPC should engage in
this analysis prior to obtaining confidential communication from

TIP

the client. The petition, summons, and any reports prepared by
the department may provide useful information for the RPC’s ini-
tial conflict analysis.

The preliminary protective hearing is likely the first time the RPC
meets and interacts with the client. RPC must be aware that the
client is assessing the RPC’s actions, both on the record and off the
record, to determine whether to trust the RPC as an advocate. RPC
must present a professional demeanor that clearly communicates
the RPC’s independence, professional competence, and loyalty to
the client.

TIP

8. Notice of Legal Rights and Advisement of Parent, Guardian, or
Legal Custodian

Unless a parent waives a formal advisement of rights, the court pre-
siding over the preliminary protective hearing must fully advise
respondent parents, guardians, and legal custodians of their legal
rights and the possible consequences of a finding that a child is
dependent or neglected and fully explain the informational notice of
rights and remedies prepared pursuant to § 19-3-212, including the
right to a jury trial on the issue of adjudication, the right to be repre-
sented by counsel at every stage of the proceedings, the right to seek
the appointment of counsel if the party is unable to pay for counsel,
that termination of the parent-child legal relationship is a possible
remedy available if the petition is sustained, that any party has the
right to appeal any final decision made by the court, and the mini-
mum and maximum time frames for the D&N process. § 19-3-202(1);
C.R.J.P. 4.2; People ex rel. T'E.M., 124 P.2d at 908 (Colo. App. 2005).

Preliminary Protective Hearing m



Even though the court may address the parents’ rights during the
preliminary protective hearing, RPC should be aware that the
court is presenting a great deal of information to the parent under
very stressful circumstances. It is unlikely that the parent will
have understood and processed all information provided by the
court, and RPC should readdress the parent’s rights and possible
outcomes of the proceeding in a less stressful setting at the earliest
opportunity, making sure the parent fully understands the advise-
ment before the parent makes an admission to the petition.

9. Filing of Petition

Unless otherwise directed by the court, the petition in dependency
and neglect must be filed within 14 days from the day a child is taken
into custody. C.R.J.P. 4(a). Frequently, the petition is filed by the pre-
liminary protective hearing.

Once filed, the petition may not be dismissed over the GALs objec-

TIP
tion without a hearing. People in the Interest of R.E., 729 P.2d 1032,
1034 (Colo. App. 1986). See Adjudicatory Hearing chapter.

10. ICWA

At the preliminary protective hearing, the court must also ask whether
each participant knows or has reason to know whether the child is
an Indian child. 25 C.ER. § 23.107(a); § 19-1-126(2); People in Interest
of L.L., 395 P.2d 1209, 1212 (Colo. App. 2017). All responses must be
made on the record. 25 C.ER. § 23.107(a). The court must instruct the
parties to inform the court if they subsequently receive information
that provides reason to know the child is an Indian child. Id. Any out-
of-home placement must comply with either ICWA’s emergency place-
ment or foster care placement requirements. See ICWA fact sheet.

11. Relative/Kin Affidavit

The parent must provide the names, addresses, and telephone num-
bers of every grandparent, aunt, uncle, brother, sister, half-sibling,
and first cousin of the child in a form affidavit available through the
judicial district. § 19-3-403(3.6)(a)(I)(B). The parent must also dis-
close the same information regarding other relatives or kin who have
a significant relationship with the child. § 19-3-403(3.6)(a)(I)(C). The
original form affidavit shall be filed with the court no later than five
business days after the hearing. § 19-3-403(3.6)(a)(I1I).
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The GAL and RPC shall receive a copy of the affidavit. § 19-3-
403(3.6)(a)(I1I). The court must order the department to exercise due
diligence to contact all grandparents and other adult relatives within
30 days following removal of the child and to inform the relatives
about placement possibilities. § 19-3-403(3.6)(a)(IV). This notifica-
tion requirement may be waived upon showing “good cause not to
contact or good cause to delay contacting the child’s relatives.” Id.
Each parent may suggest an adult relative or relatives whom he or
she believes to be the most appropriate caretaker or caretakers for
the child. § 19-3-403(3.6)(a)(11I). The court shall order each parent to
notify every relative who may be an appropriate caregiver to come
forward in a timely manner. Id.

TIP Although parents are advised in court about the relative affidavit,
RPC should ensure parents understand the importance of shar-
ing the information requested by the form, answer any questions
about the form, and assist parents in completing the form. Counsel
should also speak to parents about placement possibilities with
significant individuals in a child’s life who may not technically
meet the statutory definition of relative but who may be an appro-
priate placement option for the child. 12 CCR 2509-1: 7.000.2(A)
(defining kin as relatives, individuals ascribed by the family as
having a family-like relationship, or individuals with a prior sig-
nificant relationship with the child). Counsel must impress upon
the respondents that the failure of a relative to come forward in a
timely manner may result in the child being placed permanently
outside of the home of the child’s relatives. § 19-3-403(3.6)(a)(I1I).

Children may have additional information about relatives and kin
who may appropriately serve as a placement or support for them.
The Children’s Code requires that, when appropriate, children be
consulted about suggested relative caretakers. § 19-3-403(3.6)(a)(I1D).
GALs should be sure to talk with children about relatives and kin
to make sure that all placement/support possibilities are explored,
keeping in mind CDHS regulations’ broader definition of kin. See
Family Finding/ Diligent Search fact sheet. Ideally, this discus-
sion should occur during the GALs initial personal interview of the
child, which is required by CJD 04-06(V)(D)(4)(a) to occur as soon
as reasonable after the GALs appointment, but in no event later

TIP

than 30 days following that appointment. GALs should make sure
that all potential family lines are explored, even if only one parent
appears at the hearing or participates in the proceedings. Although
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the department is required to promote parental involvement in

the kinship placement decision, parental consent is not required to
place a child with suitable kin. 12 CCR 2509-4: 7.304.21(E)(2)(d). See
Relative and Kinship Placement fact sheet.

12. Parental Reimbursement for Cost of Care

If a child is in placement for which public monies are expended, fee
payments by parents to cover the costs of the child’s care may be
ordered based on the parent’s ability to pay. § 19-1-115(4)(d)(I).

13. Parties

The court should inquire as to the identity and whereabouts of any
noncustodial parents, including any presumed, biological, or alleged
fathers. The department must commence a diligent search for such
parents within three working days. 12 CCR 2509-4: 7.304.52(A)(1).

From the outset, counsel should ensure that fathers are identified,
located, served, and engaged in case planning and services, as the
early involvement of fathers leads to better outcomes for children
and families. See Family Finding/Diligent Search fact sheet.

. BURDEN OF PROOF/REQUIRED FINDINGS

At the initial hearing/temporary custody hearing, the court must
enter findings regarding the custody of the child and the depart-
ment’s efforts to prevent unnecessary out-of-home placement. The
court may also issue protective orders. Although § 19-3-403 does not
specify a burden of proof, § 13-25-127(1) provides that the burden of
proof in civil actions shall be by a preponderance of the evidence,
unless the law provides otherwise.

Counsel should ensure that the court’s findings are based on
objective facts, not subjective conclusory statements, and that that
families’ cultural background, customs, and traditions are taken
into consideration. See Enhanced Resource Guidelines: Improving
Court Practice in Child Abuse and Neglect Cases, Guideline IIL.E at
128 (National Council of Juvenile and Family Court Judges, Reno,
Nevada, 2016).
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1. Temporary Custody Findings

a. Maintaining Custody with Parent(s)/Returning Custody to Parent(s).
One of the purposes of the Colorado Children’s Code is to “secure
for each child such care and guidance, preferably in the child’s own
home, as will best serve the child’s welfare and the interests of soci-
ety.” §19-1-102(1)(a). A neglected or dependent child’s care and
guidance should be preferably in the child’s own home, so as to pre-
serve and strengthen family ties. People in the Interest of M.M., 520
P.2d 128, 131 (Colo. 1974).

If the court orders continued placement with or return of custody
to the parent, guardian, or legal custodian, the court may order pro-
tective supervision by the court, department, or other agency des-
ignated by the court. §§ 19-1-103(87), 19-1-114. The court may issue
orders regarding the legal custody, protection, support, medical eval-
uation or treatment, surgical treatment, psychological evaluation or
treatment, or dental treatment as it deems in the best interests of the
child. § 19-1-104(3)(a). Such services may include home-based fam-
ily and crisis counseling, transportation, treatment, or evaluations.
§ 19-3-208.

Both RPC and GALs should ensure that the possibility of in-home
placement is fully explored and should advocate for any protective
orders or custody arrangements that will allow the child to stay
with a parent or legal custodian. Such options include but are not
limited to placement/custody with the noncustodial parent; assis-
tance from relatives, kin, and others to maintain placement in the
child’s home; and protective orders requiring specified individuals
to stay away from the child’s home or to provide specific services
and supports to the family. It may be critical for counsel to proffer
additional evidence to the court to ensure that the possibility of
in-home placement is fully considered.

TIP

HB 18-1104 provides that an individual’s disability alone must not
serve as the basis of denial of temporary custody or foster care of
a child unless the disability impacts the health or welfare of the
child. See § 24-34-805(1)(c).

TIP

b. Temporary Custody to the Department of Social Services. The
court must consider the best interests of the child in determining
whether the child should be placed out of the home. § 19-3-213(1).
The court should not remove a child from the custody of the child’s
parents except when the child’s welfare and safety or the protection
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of the public would be endangered. § 19-3-503(5); M.M., 520 P.2d at
131. The applicable test at the temporary custody hearing is whether
the welfare of the child or the community requires that detention or
shelter continue. PEM., 520 P.2d at 744.

If the court orders legal or temporary legal custody to the depart-
ment, the court must enter the following findings, if warranted by the
evidence: (i) continuation of the child in the home would be contrary
to the child’s best interests; (ii) there has been compliance with
reasonable efforts requirements regarding removal of the child from
the home according to § 19-1-115(6)(b)(I-III); (iii) reasonable efforts
have been made or will be made to reunite the child and the family,
efforts to reunite the child and the family have failed, or reasonable
efforts to reunite the child and the family are not required pursuant
to specific statutory exemptions; and (iv) procedural safeguards with
respect to parental rights have been applied in connection with the
removal of the child from the home, a change in the child’s placement
out of the home, and any determination affecting parental visitation.
§ 19-1-115(6).

Reasonable efforts are defined in § 19-1-103(89) to require the
“exercise of diligence and care.” This definition makes clear that
the child’s “health and safety shall be the paramount concern.” Id.
Services provided in accordance with § 19-3-208 are deemed to have
met the reasonable efforts requirement. Id.

Reasonable efforts to prevent out-of-home placement and removal
are not required when an emergency situation exists that requires
the immediate temporary removal of the child from the home and
it is reasonable that preventative efforts not be made because of
the emergency situation, or if the court finds one of the following:
the parent has subjected the child to aggravated circumstances as
described in § 19-3-604(1) and (2); the parental rights of the parent
with respect to a sibling of the child have been involuntarily termi-
nated (safe haven surrenders excluded); or the parent has been con-
victed of a specifically enumerated felony. § 19-1-115(6)(b) and (7).
Similarly, the court may find that reasonable efforts are not required
to reunite the child with the family if it finds one of the previously
listed non-emergency exceptions applies. Id.

If the child is an Indian child as defined by ICWA, 25 U.S.C.
§ 1901(4), or the court has reason to know that the child is an Indian
child, the court must make the required findings for either emer-
gency placement or foster care placement of the child and any foster
care placement must comply with ICWA’s placement preferences.
See ICWA fact sheet.
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TIP

TIP

Counsel should keep in mind that the focus of the temporary
custody hearing is the child’s welfare and safety. Counsel should
ensure that reasonable efforts have been made to keep the child at
home and, when appropriate, should argue for additional efforts to
be made to keep the child safely at home. For example, if domes-
tic violence directed against one parent is the basis for removal,
counsel should assess whether the child can remain safely with
the non-offending parent with the added safeguard of protective
orders. Likewise, if the child is an Indian child or there is reason to
know the child is an Indian child, counsel should ensure compli-
ance with ICWA’s more protective active efforts requirement. See
ICWA fact sheet.

The department must complete an assessment of any report of
known or suspected abuse or neglect. § 19-3-308(1)(a). State reg-
ulations require such assessments to include use of the Colorado
Family Safety Assessment and Colorado Family Risk Assessment
tools. 12 CCR 2509-2: 7.104.1(C)(8)-(9). The Colorado Family
Safety Assessment tool evaluates the extent of maltreatment,
surrounding circumstances of maltreatment, child functioning,
adult functioning, general parenting practices, and disciplinary
parenting practices. 12 CCR 2509-2: 7.104.1(C)(2). The Colorado
Family Risk Assessment tool is used to determine the risk of
future abuse and/or neglect, as well as to aid in determining
whether services should be provided and the appropriate level of
services. 12 CCR 2509-2: 7.107.21(B). The responses to the Family
Safety Assessment tool must be entered in the state system as
soon as possible and no later than 14 days after the alleged vic-
tim was interviewed or observed, and the completed Family Risk
Assessment tool must be documented in the state automated
case management system within 30 days of referral. 12 CCR
2509-2: 7.104.14(G), 7.107.24(A). If the department has tried to
serve a family through a differential response/"family assessment
response” track, the department will have documented the treat-
ment and prevention plan. See 12 CCR 2509-2:7.104.131. Review of
the department’s assessment tools may provide important infor-
mation about the department’s investigation of safety concerns
and efforts to maintain the child in the home.

Sometimes little information is available regarding the need for a
child to be removed from the home, but insufficient information
exists regarding the safety of the child if returned home. In such
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circumstances, the GAL and/or RPC should consider requesting
that they be allowed to reserve the right to challenge the custody
of the child based on the limited amount of information available
and the need to complete an independent investigation.

GALs should advocate for educational stability for any school-aged
child facing an out-of-home placement. Title 19 requires that the
parties attempt both to promote educational stability for the child
in placement and to plan for educational stability prior to a change
in placement. § 19-3-213(1)(d). A change in placement should
enable the child to remain in the existing educational situation or
to transfer to a new educational situation comparable to the exist-
ing situation. Id. The presumption is that remaining in the school
that the child attended prior to a placement change is in the child’s
best interests, and federal law requires documentation explain-
ing why a change in schools is in the best interests of the child.

42 U.S.C. § 675(1)(G)(ii)(IT); see also 12 CCR 2509-4: 7.301.241(D).
Foster parents may be reimbursed for reasonable costs to trans-

TIP

port children to the school they attended prior to placement, and
GALs should make sure that this option is explored. 12 CCR 2509-
5:7.418.1(A); 12 CCR 2509-5: 7.406.1(JJ). If a change in schools

is necessary, immediate and appropriate enrollment in the new
school, as well as the prompt transfer of educational records,
should occur. 42 U.S.C. § 675(1)(G)(ii)(II); § 22-32-113; 12 CCR
2509-4: 7.301.241(D)(6). See Education Law fact sheet.

c. Relative Placement/Temporary Custody to Relatives. The court
may consider and give preference to granting temporary custody to
a child’s relative who is appropriate, capable, willing, and available to
care for the child if doing so is in the best interests of the child and no
suitable parent is available. §§ 19-1-115(1)(a), 19-3-403(3.6)(a)(V). If in
the best interests of the child, preference may be given to placing the
child with the child’s grandparent if the grandparent is appropriate,
capable, willing, and available to care for the child. §19-1-115(1)(a). If
considering placement or custody with a grandparent, the court shall
consider any credible evidence of the grandparent’s past conduct
of child abuse or neglect. § 19-1-117.7. Such evidence may include,
but shall not be limited to, medical records, school records, police
reports, information contained in records and reports of child abuse
or neglect, and court records received by the court pursuant to § 19-1-
307(2)(f). Id. The court may order protective supervision by the court,
department, or other agency designated by the court. § 19-1-103(87).
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Placement with a relative can be accomplished through an order
of temporary custody to the department (where a relative serves as
placement) or an order of temporary custody to the relative. §§ 19-3-
403(7), 19-1-115(1)(a). Both options are considered a removal of the
child from the parents and require the same “contrary to the child’s
best interests,” reasonable/active efforts, and procedural safeguard
findings set forth for temporary custody in the previous section.

Sections 19-3-406 and 19-3-407 require background checks for
emergency placement, noncertified kinship care, and licensed
placements to include fingerprint-based and other background check
requirements for relatives and kin, as well as for other adults residing
in the home. The court must inquire about documentation of the
required screening and background checks when entering a decree
placing the child in the legal custody of a relative. § 19-3-508(8).
The department must share the results of the fingerprint-based
background checks with a GAL pursuant to a court order. § 19-3-
203(2). See Relative and Kinship Placement fact sheet.

If the child is an Indian child or the court has reason to know the
child is an Indian child, the court must make the required findings
for either emergency placement or foster care placement of the child
and any foster care placement must comply with ICWA’s placement
preferences. See ICWA fact sheet.

GALs should engage in investigation and advocacy to ensure the
child’s best interests are significantly factored into the determina-
tion of whether to seek temporary custody with the department/
placement with relatives or to grant temporary custody to the rela-
tives. Factors to consider include the financial supports that may be
available through either option, the monitoring requirements, and
long-term support options that may be possible under either custody
arrangement. See Relative and Kinship Placement fact sheet.

TIP

2. Visits

At the temporary custody hearing, the court will also enter orders for
visits between the child and other persons, including the respondents,
siblings, and other relatives. The department must provide visiting
services for parents with children in out-of-home placement. § 19-3-
208(2)(b)(IV). At the temporary custody hearing, the court shall enter
temporary orders for reasonable visitation if such temporary orders
are in the best interest of the child. §19-3-217(1). Additionally, the
court is to order contact (phone, virtual or in-person) between the
child and parent within 72 hours, excluding weekends and holidays,
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unless the parties agree to a delay or if the court finds that a delay is
in the best interest of the child. Id. See Visits fact sheet. The health
and safety of the child are the paramount concerns. People ex rel.
B.C., 122 P.3d 1067, 1070 (Colo. App. 2005). Sections 19-7-204(3) and
(4) require sibling visits if a sibling requests an opportunity to visit
a sibling or ongoing visits with a sibling. The controlling standard is
the best interests of the child. § 19-7-204(5). A grandparent may also
request reasonable grandchild visits under § 19-1-117(2). The con-
trolling standard is the best interests of the child. § 19-1-117(3).

3. Protective Orders

Interim or temporary orders requiring evaluation, treatment, sup-
port, or protection may be entered prior to adjudication upon notice
and a finding that such orders are in the best interests of the child.
§§ 19-1-104(3)(a), 19-1-114. The department must provide a set of ser-
vices as determined necessary by an assessment and a case plan.
§ 19-3-208.
The GAL should request child-specific services if those services are
TIP . . . .
believed to be in the child’s best interests. However, the GAL may
need to delay this request until meeting with the child and com-
pleting an independent investigation.

TIP Other protective orders may also benefit the child and family. For
example, to promote the respondent’s and/or child’s participation
in services without unintended consequences in a criminal pro-
ceeding, counsel must ensure the services are court-ordered in a
protective order or an interim treatment plan. See § 19-3-207 fact
sheet. Additionally, legislation enacted in 2017 now provides the
D&N court with jurisdiction to enter civil protection orders. See
Civil Protection Orders fact sheet. Such orders may protect the
child’s safety while placed with a parent or in the home of a rela-
tive or kin.

TIP If the child is in out-of-home placement, RPC should move for pro-
tective orders promoting involvement of the parent in important
day-to-day parenting activities regarding the child, such as hair-

cuts, medical appointments, and afterschool activities.

. EVIDENTIARY ISSUES
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At the temporary custody hearing, the court may consider any infor-
mation having probative value, regardless of its admissibility under
the Colorado Rules of Evidence. § 19-3-403(3.6)(a)(Il). Information
may be supplied to the court in the form of written or oral reports,
affidavits, testimony, or other relevant information that the court
may wish to receive. Id. A verbatim record shall be taken of all pro-
ceedings. § 19-1-106(3).

Although it may not be common practice to present evidence

at a temporary custody hearing, RPC and GALs should carefully
consider doing so, keeping in mind that the issue is whether the
welfare of the child or the community requires that detention or
shelter continue—not the truth of the allegations in the petition.
W.H. v. Juvenile Court, 735 P.2d 191, 193 (Colo. 1987). Counsel
should consider presenting evidence concerning services or
protective measures that would allow the child to remain in the
parent’s custody.

TIP

Even though information presented to the court does not need to
be admissible under the Rules of Evidence, it does need to have
probative value. § 19-3-403(3.6)(a)(1I). RPC and GALs should con-
sider objecting to evidence lacking probative value or incapable of

TIP

being sufficiently tested through cross-examination. Hearsay within
hearsay is one example of the type of information that may warrant
objection. Insisting on a sufficient opportunity to examine experts
on the facts or data underlying their opinions is another example.

Children in D&N proceedings enjoy the benefit of the psychothera-
pist-patient privilege. L.A.N. v. L.M.B., 292 P.3d 942, 947 (Colo. 2013).
The GAL may exercise the privilege when the child is too young or
otherwise incompetent to exercise the privilege and when the child’s
interests are adverse to those of his or her parents. Id. at 945, 950.
Information that is protected by this privilege cannot be presented
as evidence unless the holder of the privilege has waived the privi-
lege or the abrogation of the privilege set forth in § 19-3-311 applies.
Id. See generally Children’s Psychotherapist-Patient Privilege fact
sheet.

GALs must ensure that the court has made a ruling on the holder
of the privilege prior to the introduction of any information pro-
tected by the psychotherapist-patient privilege. GALs who have
been deemed the holder of the privilege must ensure that any
waiver of the privilege serves the best interests of the child, advo-

TIP
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cate for limited waivers when appropriate, and obtain clear rulings
on the scope of any limited waivers effectuated. See id. at 950-52
(setting forth waiver procedures and considerations).

. SPECIAL ISSUES/CONSIDERATIONS

1. Sibling Placement

If the child is part of a sibling group being placed in foster care, the
department shall make “thorough efforts” to locate a joint placement.
§§ 19-3-213(1)(c)(I), 19-3-403(3.6)(b). There is a presumption that
siblings be placed together if the department locates an appropri-
ate, capable, willing, and available joint placement. § 19-3-403(3.6)
(b). This presumption may be rebutted by a preponderance of the
evidence that joint placement is not in the child’s best interests. Id.
The department may allow foster care homes to exceed capacity
TIP . .
for the number of children and for square footage requirements to
accommodate the joint placement of sibling groups in a single fos-
ter care home. § 19-3-215; 12 CCR 2509-8: 7.708.22(B)(3).

A thoughtful placement decision is critical to the health and
well-being of the child. The initial placement decision sets the tra-
jectory of the case for the child. Failure to place siblings together
initially may unduly reduce the likelihood of ultimate joint place-
ment. The GAL should ensure that thorough efforts are made to
find an initial joint placement for siblings.

TIP

2. Special Respondents

A special respondent is any person who is not a parent, guardian,
or legal custodian and who is voluntarily or involuntarily joined in
a D&N proceeding for the limited purposes of protective orders or
inclusion in a treatment plan. § 19-1-103(100). The court may join
a person it deems necessary to the action as a special respondent
on its own motion or the motion of a party. § 19-3-503(4). A person
may be named as a special respondent on the grounds that the per-
son resides with, has assumed a parenting role toward, has partic-
ipated in whole or in part in the neglect or abuse of, or maintains
a significant relationship with the child. § 19-3-502(6). See Special
Respondents fact sheet.
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3. Developmentally Disabled or Mentally Il Child Held in Shelter

A developmentally disabled or mentally ill child must be evaluated.
§ 19-3-403(4)(a). The court must refer a child who appears to be devel-
opmentally disabled to the nearest community-centered board for a
mental health prescreening within 24 hours of the request for the
prescreening, excluding Saturdays, Sundays, and legal holidays. Id.

4. Allegations of Emotional Abuse

If the allegation is based solely on emotional abuse, the court on its
own motion or the motion of a party shall order a report to be pre-
pared by an independent mental health care provider. § 19-3-312(4).

5. Interim Status of Order

Orders entered during the temporary protective or shelter hearings
are interim orders. People ex rel. A.E.L., 181 P.3d 1186, 1191 (Colo.
App. 2008) (citing People in the Interest of M.W., 140 P.3d 231, 233
(Colo. App. 2006)). The magistrate’s orders may be reviewed by the
district court judge pursuant to § 19-1-108(5.5). See Magistrates fact
sheet. Otherwise, review of such orders may be sought only pursu-
ant to Colorado Appellate Rule 21.

6. Civil Protection Order

In a D&N proceeding, the court has jurisdiction to enter a civil pro-
tection order pursuant to Article 14 of Title 13. § 19-4-101(1)(a). Such
orders have the same force and effect as protection orders issued
pursuant to Article 14 of Title 13. See Civil Protection Orders fact
sheet.

A civil protection order may serve as an important safeguard
for children placed with parents, relatives, or kin and should be
explored as part of any safety planning.

TIP

. NEXT STEPS/SETTING THE NEXT HEARING

1. Rehearing

Parties may request reconsideration of the court’s determination of
temporary custody. See C.R.C.P. 60. If the temporary custody hearing
was held before a magistrate, the magistrate does not have authority
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to act on a motion for reconsideration pursuant to C.R.C.P. 59. See
In re Marriage of Phelps, 74 P.3d 506, 509-10 (Colo. App. 2003); but
see People in Intervest of J.D., 464 P.3d 785 (Colo. 2020) (holding that a
magistrate may modify or reconsider their own orders if such orders
are not final and appealable orders subject to review by a judge).
Counsel should instead petition the district court for review of the
magistrate’s order pursuant to § 19-1-108(5.5) and C.R.M. 7(a).

2. Initial Hearing

If the parent, guardian, or legal representative was not present at
the temporary custody hearing regardless of whether notice of the
hearing was received, the court may set an initial hearing to effect
service and obtain jurisdiction over the parent, guardian, or legal
representative.

3. Settlement Conference

Several judicial districts have the ability to schedule a settlement
conference, mediation, or case management conference to attempt a
resolution of contested issues. See Pretrial Hearing chapter.

4. Pretrial Hearing

Several judicial districts schedule pretrial conferences or status con-
ferences to complete case management certificates and endorsement
of witnesses and to settle pretrial motions. See Pretrial Hearing
chapter. If a party wants the pretrial hearing to be set before a judge
(instead of a magistrate), the party must request a hearing before the
judge (1) at the time the matter is set for hearing if counsel is pres-
ent at the setting or (2) in writing within seven days after receipt of
notice of the hearing if the matter is set on notice outside the pres-
ence of counsel. § 19-1-108(3)(c)(I)(II). See Magistrates fact sheet.

5. Adjudication Hearing

In some instances, a case may be set for an adjudicatory hearing
upon conclusion of the preliminary protective hearing. Section 19-3-
505(3) sets forth the time frames for scheduling an adjudication
hearing. The adjudicatory hearing to the court may be held before a
magistrate or judge. Section 19-3-202(2) provides that the petitioner,
any respondent, or the GAL may demand a trial by jury of six
persons at the adjudicatory hearing. Adjudicatory jury trials must
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be set before a judge. § 13-5-201(3). If a party wants the adjudicatory
hearing before a judge, the party must request the hearing before
the judge (1) at the time the matter is set for hearing if counsel is
present at the setting or (2) in writing within seven days after receipt
of notice of the setting if the matter is set for hearing outside the
presence of counsel or if the matter is set on notice. § 19-1-108(3)(c)
(D), (1II). See Adjudicatory Hearing chapter.

The GAL for the child should consider whether a trial by jury will
best serve the interests of the child. The GAL should consider
requesting the matter be set for a jury trial rather than forgo the right

TIP

at this early stage in the proceeding, because the request can later
be withdrawn if a jury trial is determined not to be in the child’s best
interests. The determination of whether a jury trial is in a child’s
best interests should include consideration of whether it is likely that
the child will be called to testify. The GAL should consult with the
child in an age-appropriate manner regarding the right to a jury trial.

RPC must discuss the client’s right to a jury trial with the client.
TIP . . . ) . .
After fully informing the client of the benefits and risks associated
with requesting a jury trial, RPC must request or waive a jury trial

as directed by the client.

RPC are required to complete a thorough and independent investi-
gation at every stage of the proceeding, including prior to adjudica-
tion. Rarely do counsel have sufficient time to complete a thorough

TIP

and independent investigation sufficient to assist a client with an
adjudicatory hearing immediately following the preliminary protec-
tive hearing. RPC should rarely, if ever, advise a client to admit the
allegations in the petition at the preliminary protective hearing.

6. Review of ICWA Emergency Placement/ICWA Foster Care
Placement Hearing

An emergency proceeding terminates by the initiation of an ICWA-
defined child custody proceeding, transfer of jurisdiction to the
appropriate tribe, or restoration of the child to the parent or Indian
custodian. 25 C.F.R. § 23.113(¢). An emergency placement should not
last longer than 30 days unless the court finds that restoring the child
to the parent or Indian custodian would subject the child to immi-
nent physical damage or harm, the court has been unable to transfer
jurisdiction to the appropriate Indian tribe, and initiating an ICWA-
defined child custody proceeding has not been possible. 25 C.ER.
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§ 23.113(e). Hence, if the court has ordered emergency removal of

an Indian child, then the court should set a foster care placement or

review of emergency placement hearing within 30 days. See ICWA

fact sheet.

TIP Given the time-limited nature of ICWA's emergency placements
or removals, it is important to promptly initiate an ICWA-defined
child custody proceeding in any case involving the out-of-home
placement of an Indian child (or when there is reason to know the
child is an Indian child). As ICWA sets forth strict notice require-
ments and time frames for child custody proceedings and foster
care placements must be supported by testimony from a qualified
expert witness, see ICWA fact sheet, it is important that GALs
supporting continued out-of-home placement immediately begin
working to identify a qualified expert witness and ensure timely
notice to all identified tribes.
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PRETR

|
Pretrial Hearing

IAL HEARING CHECKLIST—GAL

FORE

m-
a

Review petition, affidavit, and court report or other supporting
documents to assess legal sufficiency of the allegations, jurisdic-
tion, placement options, venue, timeliness of filing, and notice.
Review case management orders and/or local district plans, if any.
Request and review discovery, including the department’s file
(e.g., the Colorado Family Safety Assessment and Colorado Family
Risk Assessment tools).

Review relative affidavit. Confirm county’s diligent search for rel-

atives and kin; independently conduct additional investigation as

necessary.

Investigate potential placements or visit hosts/supervisors.

O Meet and observe child in placement.

O Identify if child needs any evaluations for developmental,
physical, mental health, or educational needs.

O Assess placement for safety and child’s well-being.

O Investigate child’s educational setting or day care. Investigate
attendance, special needs, placement, transportation, extracur-
ricular activities, and social opportunities.

O Ensure the child’s needs are being met.

O Ifsiblings are not placed together, determine whether sibling
visits are taking place.
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O Consult with child in a developmentally appropriate manner.
Ensure child has notice of the next hearing. Explain court
orders, obtain child’s input, and ascertain child’s position.
Determine whether child wants you to report his or her posi-
tion and whether child would like to attend court.

O Interview caregiver(s). Inquire about medical and dental care,
school enrollment, academic needs and attendance, behavior, and
special needs.

QO Observe visits or interactions between child and respondent(s).
Ensure that regular visits with respondent(s), siblings, relatives,
and other important people are scheduled if child is placed out of
home. Consider phone contact.

Q If possible/authorized, meet with respondent(s) and discuss treat-
ment and support needs, if any.

O Communicate with RPC or parents (if unrepresented) regarding
their positions on treatment, adjudication, placement, and so
forth.

O Determine whether the department is conducting an active search
for noncustodial parents and adult relatives available for place-
ment. Conduct an independent search as necessary.

O Request evaluations as soon as possible, monitor compliance, and
obtain results.

O Research paternity and identify/locate father(s).

O Advocate for elimination and/or mitigation of barriers impeding
child’s participation in court.

O Formulate position on adjudication, treatment plan, and visits.

O Assess whether any additional information provides reason to
know the child is an Indian child.

O Confirm compliance with ICWA notice requirements.

O Determine, for UCCJEA compliance purposes, whether another
state or county is involved with the family and whether an order
has previously been issued regarding the care, custody, and con-
trol of the child.

. DURING

O Determine whether notice was sent to parties, CASA, and
caregivers.

O Actively participate in settlement discussions.
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Address all areas in OCR Court Observation Form, including advo-
cating for a position and informing court of child’s position, if
appropriate.

Ensure orders are consistent with any collateral cases, such as a

related criminal case.

Ensure court addresses pretrial issues such as discovery, pretrial

motions, and evidentiary issues. Seek court resolution of any

issues with diligent search, if necessary.

If set as an advisement hearing, or if an advisement was not pre-

viously given or waived, ensure the court fully advises respon-

dent(s) of their legal rights and responsibilities, critical timelines,
and possible consequences of a finding that the child is dependent
or neglected, as follows:

O The right to a jury trial on the issue of adjudication.

O The right to be represented by counsel at every stage of the
proceeding, including the right to seek appointment of counsel
if the respondent financially qualifies.

O The right to object to the magistrate’s jurisdiction, as
appropriate.

O The minimum and maximum time frames for the D&N
process.

O The obligation to complete and file the relative/kin affidavit.

O That termination of the parent-child legal relationship is a pos-
sible remedy if the petition is sustained.

Ensure that court addresses, if applicable:

O Placement.

O Services for family.

O Parentage.

O Indian heritage (ICWA) and notice.

O Visits with respondents, siblings, relatives, and other appropri-
ate persons.

O School placement and transportation, if needed.

O Any other necessary orders.

O Setting next hearing(s).

O UCCJEA jurisdictional issues.

Obtain ruling on privilege holder if child is receiving any services
covered by psychotherapist-patient privilege and privilege holder
has not yet been determined by court. Seek modification of privi-
lege holder as appropriate.
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. AFTER

O Review court orders for accuracy.

O Consider whether it is necessary to file pretrial motions or
motions in limine and file either or both as appropriate.

0O Communicate results of hearing with child and/or caregiver when
appropriate. Consult with child regarding next hearing, obtain his
or her position when ascertainable, and determine whether child
wants his or her position reported to the court.
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PRETRIAL HEARING CHECKLIST—RPC

. BEFORE

O Review petition in dependency and neglect.

0O Review case management orders and/or local district plans, if any.

Calendar deadlines from the orders and plans.

O Request social worker be assigned to case by ORPC if indicated.
O Complete thorough and independent investigation.

O Retain expert witness(es) as indicated. Request approval from
ORPC as soon as possible.

O Review related court files (domestic relations, restraining
orders, paternity/child support, guardianship, juvenile delin-
quency, immigration, criminal, prior D&N, etc.).

O Obtain and review discovery (e.g., TRAILS records, investi-
gation report, the Colorado Family Safety Assessment and
Colorado Family Risk Assessment tools).

O Make informal requests and motions to compel if necessary.

O Subpoena records, including police reports and medical/treat-
ment records if necessary.

O Review all documents, including department files.

O Interview potential witnesses; request funds for investigator to
assist if necessary.

O Take depositions if needed, and request approval for discovery
costs from ORPC.

0O Meet with client.

Advise client about rights to go to trial.

Discuss accuracy and completeness of information in petition.
Inquire about position regarding truth of allegations.

Discuss desired outcomes and direction of litigation.

Discuss alternative strategies and probable outcomes.

Discuss potential placements and or visit hosts/supervisors.
Inquire about legal parentage (maternity/paternity).

O 00000 0O

Inquire about collateral cases such as prior custody, immigra-

tion, or criminal cases.
O Review upcoming dates.

O Ifclient is in custody, visit client and ensure client is either trans-
ported or appears by telephone for the hearing.

O Prepare client for court hearing. Discuss possible settlement
options. Prepare for admission if anticipated, including thorough
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advisement. Discuss witnesses and exhibits in preparation for trial
if anticipated.

O Identify any pretrial motions that need to be filed; prepare and file
motions in compliance with case management orders.

0O Identify whether client needs or wants any evaluations or refer-
rals for services prior to disposition.

O Have client sign release of information forms authorizing disclo-
sure to you. Discuss release of information forms requested by
GAL and department.

O Identify if client is already engaged in any services. Contact ser-
vice providers for information.

O Request service referrals from caseworker if protected by C.R.S.

§ 19-3-207(2).

O Assess if reasonable efforts have been made and continue to be
made.

O Assess reunification if child has been placed out of the home.
Consider proposing elements for safety plan and return home.

O Assess department’s efforts to locate and place child with rela-
tives/kin or other appropriate persons.

O Ensure regular visits are scheduled and occurring if child is placed
out of the home. Identify and address issues with transportation
to scheduled visits. Advocate for telephone contact in addition to
visits.

O Ensure client is actively engaged in child’s education and medical,
dental, and therapeutic services.

O Consult with client and obtain position on adjudication, treatment
plan/services, disposition, reunification, and visits.

. DURING

O Participate in settlement discussions.

O

Discuss settlement offers with client privately. Advise client as to
adjudication.

Advocate for client’s position.
Enter admission with client, if agreed resolution reached.

Set for trial if requested by client.

00 o0 Do

Make sure orders are consistent with any collateral cases, such as
a related criminal case.
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O Ensure court addresses pretrial issues such as discovery requests,
pretrial motions, and evidentiary issues.

. AFTER

Review court orders for accuracy and provide copy to the client.
Monitor compliance with court orders.
Set meeting with client to prepare for the next hearing.

If client made admission, advise client about appeal rights, and
obtain appellate waiver or submit appellate transmittal form.
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BLACK LETTER DISCUSSION AND TIPS

The time between the preliminary protective hearing and the adju-
dication hearing is often one of the busiest times of a case. It is also
one of the most important times in the case, because what happens
during this phase often sets the trajectory for the entire proceed-
ing. Because counsel typically is appointed immediately prior to
the preliminary protective hearing or at the preliminary protective
hearing itself, the hearings that take place between the preliminary
protective hearing and the adjudicatory hearing are generally the
first opportunities for counsel to present independently investigated
information to the court. Counsel must begin a prompt and thorough
investigation of the facts and circumstances of the case, while simul-
taneously preparing for a possibly contested adjudication hearing
and investigating appropriate placement, services, visits, and sup-
ports for the child and parent.

A variety of court hearings and settings may happen during this
period, depending on the practice of the local jurisdiction and the
facts of the case. Typically, cases are set for status reviews, settlement
conferences, pretrial status conferences, or a combination thereof. If
motions are filed, a motions hearing may also occur. These hear-
ings/settings, in addition to possible motions practice at this stage in
the D&N court process, will be discussed below. Each of these hear-
ings/settings presents an opportunity to educate the court and other
parties about counsel’s theory of the case and the child’s and family’s
strengths and needs.

. TIMING OF HEARING

Pretrial settings occur sometime before the contested adjudicatory

hearing. See Adjudicatory Hearing chapter.

TIP Case management orders and/or local district plans promulgated
pursuant to CJD 98-02 may identify specific settings/hearings
that must occur prior to a contested adjudicatory hearing, as
well as specific time frames for filing motions and scheduling
such settings/hearings. Counsel should be familiar with such
requirements.
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. NOTICE REQUIREMENTS

All parties are entitled to notice of the hearing. § 19-3-502(7). In
addition, anyone with whom the child is placed is entitled to notice.
Id. The person with whom the child is placed shall also give notice
to the child of any hearings regarding the child. Id. A CASA vol-
unteer appointed to the case must also be notified of the hearing.
§ 19-1-209(3).

Pretrial hearings, while part of a child custody proceeding as
defined by ICWA, do not represent the commencement of a new
child custody proceeding. See ICWA fact sheet. While neither ICWA’s
statutory scheme nor the 2016 ICWA Regulations require notice to be
sent regarding each individual hearing within a proceeding, a change
of the child’s placement, or a change to the child’s permanency plan
or concurrent plan, the 2016 ICWA Guidelines recommend that state
agencies and/or courts provide notice to tribes and Indian custodi-
ans of those events. 2016 ICWA Guideline D.1; see ICWA fact sheet.

Pretrial hearings provide an important opportunity to monitor
compliance with ICWA’s notice provisions. Counsel should ensure
that the court receives any additional information providing reason
to know or believe that a child is an Indian child, that all required
notices have been sent, and that proof of notice has been filed. See
ICWA fact sheet.

TIP

. TYPES OF SETTINGS/HEARINGS

1. Advisement Hearings

In some jurisdictions, the parent does not make the decision whether
to enter an admission or set the case for trial at the preliminary pro-
tective hearing. In these jurisdictions, the case is set for an advise-
ment hearing. See generally C.R.J.P. 4.2(b). It is at this hearing that
the parents enter an admission or denial. See Adjudicatory Hearing
chapter (discussing admissions).

2. Pretrial Conferences

A pretrial conference will typically occur when a denial has been
entered by the respondent parent and an adjudicatory trial has been
requested and scheduled. At the pretrial conference, the court will
address issues for trial, including, but not limited to, discovery, wit-
nesses, and trial management orders.
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At any hearing occurring between the preliminary protective
hearing and the adjudicatory trial, the court may also address visits,
placement, services, and diligent search for relatives/kin. The court
may also enter additional protective orders at these hearings pursu-
ant to §§ 19-1-104(3)(a) and 19-1-114. Issues related to noncustodial
parents may also be addressed, including service and notice, default
judgments, appointment of counsel, and possibly paternity testing.
See §§ 19-1-104(2), 19-3-202. If the child is to remain in out-of-home
placement, the court must make reasonable efforts findings at this
hearing. § 19-1-115(6.5). If the child is an Indian child or there is rea-
son to know the child is an Indian child, the court should make find-
ings that active efforts have been made to provide remedial services
and rehabilitative programs designed to prevent the breakup of the
Indian family and, if the child is in foster care placement, that these
efforts have proven unsuccessful. See 25 U.S.C. § 1912(d); 25 C.F.R.
§ 23.120 (requiring active efforts to be documented in detail in the
record); ICWA fact sheet.

3. Settlement Conferences

Some jurisdictions require the parties to meet in an informal setting
to discuss possible settlements. In other jurisdictions, such meetings
are available on request by one of the parties or the court. These
meetings may be facilitated by a court magistrate, a family court facil-
itator, a professional mediator, or other designated professional. Such
meetings often take place at the courthouse. Although the name of
the meeting may vary depending on the jurisdiction, this chapter
will generally refer to such meetings as “settlement conferences.”

The Children’s Code does not address settlement conferences.
Many judicial district plans developed pursuant to CID 98-02
address the use of settlement conferences. Counsel should be
familiar with the procedures and expectations regarding settlement
conferences provided by the applicable district’s plan.

In a typical settlement conference, the attorney representing the
department, the caseworker, the parents and their attorneys, and
the GAL are present. Unlike family engagement meetings hosted by
the department, extended family, support people, and service pro-
viders are generally not included in settlement conferences. After
introduction of parties and discussion of ground rules for mediation/
settlement discussions, the department’s attorney typically starts by
briefly covering the allegations, witnesses, and evidence that will
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be presented at trial. The department attorney will also often make
an offer with regard to acceptable admissions and resolution of the
case. See Adjudicatory Hearing chapter (discussing potential
admissions and outcomes at the adjudicatory stage of a case). Other
elements discussed at settlement conferences may include visits,
reunification, treatment needs, services, referrals, substance abuse
monitoring, and potential kinship placements.

Counsel must prepare for a settlement conference. Visiting with
the child/client and discussing the case, facts relating to the
allegations, and the child’s/client’s wishes for the direction of the
litigation are important for both GALs and RPC. Counsel should
conduct an initial investigation of the facts of the case prior to

TIP

the settlement conference, including interviewing potential
witnesses. Investigating potential placements and possibilities for
a preliminary treatment plan are also important, because these
topics will likely be discussed at the conference. Although the
child’s wishes will not be dispositive of the GALs position at a
settlement conference, they should inform the GALs advocacy.
After initial investigation and consultation with client, counsel
may proactively open the settlement conversation by asking

for a specific disposition. Under certain circumstances, it may
also be appropriate for the child to be present at the settlement
conference. Having the child present at the settlement conference
underscores the seriousness of the matter, encourages buy-in, and
impresses upon the child the need for the child’s participation in
the proceedings and services.

RPC should consult GALs about acceptable resolution of the con-
tested issues. GALs are parties to D&N proceedings and have the
same standing as other parties to weigh in on placement, services,
and visits. § 19-1-111(3). Additionally, the GAL may assume the role
of the petitioner if the department decides not to pursue its case

TIP

and plans to withdraw or dismiss it, as the court may not dismiss
a case over the GALs objection without a hearing. People in the
Interest of R.E., 729 P.2d 1032, 1034 (Colo. App. 1986).

The judicial officer presiding over the case is not involved in the
settlement conference. All discussions at settlement conferences are
confidential. C.R.C.P. 121 § 1-17(2). Statements made at a settlement
conference are not admissible in any other proceeding for any pur-
pose. Id.; C.R.E. 408(a)(2).

If the parties reach an agreement at the settlement conference,
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some judicial districts provide for the parties to move directly from
the settlement conference to an impromptu hearing before a judicial
officer for entering an admission and setting a dispositional hearing.
Other districts proceed by having the parent file a written admis-
sion following the settlement conference or simply proceed with the
results of the settlement at the adjudicatory hearing.

If the parties do not reach an agreement as to adjudication, some
time may then be spent on discovery and trial issues. Many jurisdic-
tions will next set the parties for a pretrial hearing before a judicial
officer.

4. Foster Care Placement Hearings Pursuant to ICWA

When foster care placement of an Indian child (or a child for whom
there is reason to know the child may be an Indian child) is sought,
but the timing of the preliminary protective hearing did not allow
the notice required by ICWA, a foster care placement hearing may
occur between the preliminary protective hearing and the adjudi-
catory hearing. See ICWA fact sheet. At this hearing, the court will
need to assess compliance with ICWA's foster care placement notice
provisions and determine whether the evidentiary burdens applica-
ble to foster care placement have been met. See Id.

If the court ordered emergency placement of an Indian child at the
preliminary protective hearing, the emergency placement must
terminate within 30 days unless the court finds that restoring the
child to the parent or Indian custodian would subject the child to
imminent physical damage or harm, the court has been unable to
transfer jurisdiction to the appropriate Indian tribe, and initiating
an ICWA-defined child custody proceeding has not been possi-

ble. See 25 C.F.R. § 23.113(e); ICWA fact sheet. Pretrial hearings
provide an opportunity for the court to review emergency place-
ments, enter appropriate findings and orders regarding emergency
placements, and address any barriers to the initiation of an ICWA-
compliant child custody proceeding.

5. Motions Hearings

Depending on issues unique to each case, motions hearings may be
scheduled between the preliminary protective hearing and the adju-
dicatory hearing. Generally, the motions filed at this stage of the
proceeding fall into two categories: motions regarding placement,
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services, or visits and motions relating to the adjudicatory hearing.

Generally, motions practice is governed by C.R.C.P. 10, 11, and 12,
as well as the practice standards set forth by 121 § 1-15 and any local
rules developed pursuant to C.R.C.P. 121. District plans developed
pursuant to CIJD 98-02 may also set forth procedures for motions
practice in dependency cases. Motions involving contested issues
must be supported by legal authority. C.R.C.P. 121 § 1-15(1), (3). Oral
argument or evidentiary hearings prior to ruling may be requested
by the court or any party. C.R.C.P. 121 § 1-15(4). Any motion requir-
ing immediate disposition should be brought to the clerk’s attention.
Id. Prior to filing a motion, counsel has a duty to confer with the
other parties. C.R.C.P. 121 § 1-15(8). Motions are required to contain
a statement describing the results of the conference with other coun-
sel. Id. Unopposed motions should be so designated in the caption.
C.R.C.P. 121 §1-15(9).

a. Motions regarding placement, services, or visits. As a result of
the independent investigation during this stage of the proceeding,
counsel may identify a need for amendments to the protective and
placement orders entered at the preliminary protective hearing. For
example, a suitable relative placement may be located, a visit host
who supports more frequent and meaningful visits between a parent
and a child may be identified, or issues regarding school stability
may arise. Timely resolution of such issues is important to the child
and parent, and the GAL and/or RPC may file motions to bring such
matters to the immediate attention of the court instead of waiting for
the next scheduled hearing.

Examples of such motions include motions for change of place-
ment, motions to conduct a kinship home study, motions for visits,
and motions for reconsideration of previously entered orders.

GALSs may access sample motions and orders in the OCR’s

TP Litigation Toolkit at www.coloradochildrep.org.

RPC should consider consulting with ORPC staff about trial strat-
egy, motions practice, and potential expert witnesses. RPC may
also access sample pretrial motions in the ORPC motions bank. To
access the ORPC motions bank, RPC must contact the ORPC.

TIP

b. Motions relating to the adjudicatory hearing. If a case is sct for a
contested adjudication hearing, both GALs and RPC should consider
filing motions to distill the evidence that will be presented at trial
and to address any unresolved discovery issues. Examples of such
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motions include, but are not limited to, evidentiary motions pursuant
to C.R.E. 401-408, motions to redact hearsay within hearsay pursuant
to C.R.E. 805, and motions to introduce child hearsay pursuant to
§ 13-25-129. Hearings on these motions, if requested, will be sched-
uled prior to the adjudicatory hearing. C.R.C.P. 121 § 1-15(4).

Counsel should discuss their motions practice with the parent/

child. Although whether to file a motion is within the lawyer’s dis-
cretion under C.R.C.P. 1.2, C.R.C.P. 1.4 requires counsel to discuss
with the client the means being used to achieve the client’s objec-

TIP

tives. Although GALs have the unique responsibility of represent-
ing the best interests of the child, a GAL must also consult with the
child about the child’s position on the motion in a developmentally
appropriate manner and must communicate the child’s position
when appearing in court unless the child instructs the GAL not to
do s0. CID 04-06(V)(B), (V)(D)(1).

Motions for summary judgment may also be filed at this stage in
the proceeding. See Adjudicatory Hearing chapter.

. SPECIAL CONSIDERATIONS

1. Establishing the Attorney-Client/ GAL-Child Relationship

By this stage in the case, RPC should be establishing a relationship
with the client, and the GAL should be establishing a relationship
with the child. RPC must also comply with practice standards in CJD
16-02, including meeting with clients, advocating for visitation, con-
ducting independent investigations, and preparing for hearings. GALs
must fulfill the duties outlined in CJD 04-06, including conducting
timely visits with the child in placement, maintaining contact with
the child, and consulting with the child in a developmentally appro-
priate manner. The information obtained from CJD 04-06’s other ini-
tial investigative requirements—such as observations of visits with
parents, interviews with parents, and firsthand information from
schools, treating professionals, and other individuals involved in the
child’s life—will also assist the GAL in building rapport with the child.

2. Diligent Search for Relatives/Kin

By the time of any pretrial hearings, parents should have been given
a copy of the relative affidavit at the preliminary protective hearing
and completed the affidavit. § 19-3-403(3.6)(a)(I), (III). All parties
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should receive a copy once it is completed. § 19-3-403(3.6)(a)(I1I)
(requiring the court to order the respondent to complete the form no
later than seven business days after the date of the hearing or prior
to the next hearing on the matter, whichever occurs first).

The department is required to commence a diligent search for
any noncustodial parent within three days and to complete a dil-
igent search for grandparents, adult relatives, and parents of sib-
lings within 30 days. 12 CCR 2509-4: 7.304.52(A)(1)-(2). See Family
Finding/ Diligent Search fact sheet. The GAL is required to con-
firm the department has conducted a diligent search or to personally
conduct one. CJD 04-06(V)(D)(4)(f). Hence, the parties should be in
a position to provide the court with an update on diligent search and
potential relative placements/supports at any pretrial setting.

All counsel should play an active role in facilitating a diligent
search. RPC should inquire whether the relative affidavit was filed
with the court and a copy given to the department and, if not,
should help facilitate its return. RPC can also play a critical role

in helping the parent understand the importance of the affidavit
and address any reservations a parent may have about identify-
ing potential relatives. For any potential relative placements/
supports, counsel should encourage the department to complete a
background check and visit the relative’s home prior to the hear-
ing. Counsel should also be proactive in moving for immediate
placement or visits with appropriate relatives/kin. Counsel should
keep in mind that relatives/kin may serve not only as a place-
ment resource but also as a support for children and families, for
example, through visits and as visit hosts/supervisors. See Family
Finding/ Diligent Search fact sheet; Visits fact sheet.

3. Siblings

If siblings are not placed together, pretrial settings present another
opportunity to address whether the department has made “thorough
efforts” to locate a joint placement for the siblings. § 19-3-213(1)(c).
See Siblings fact sheet. If such a placement has not been located or
it has been determined that the best interests of any of the siblings
require separate placements, counsel should address the status of
sibling visits at each pretrial hearing and ensure that frequent and
meaningful visits are occurring between the siblings in their best
interests. See id. Note that § 19-7-204 requires the department to
arrange visits between siblings if a sibling makes a request.
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4. Visits

The settings occurring at this time present a significant opportunity
for counsel to investigate and report on the status of visits between
the parent(s) and child and to move for more frequent and mean-
ingful visits when appropriate. Frequent and meaningful visits are
key for children in out-of-home care. See, e.g., Sonya J. Leathers,
Parental Visiting and Family Reunification: Could Inclusive Practice
Make a Difference? 81 CHILD WELFARE 595 (2002). Plans to move visits
out of the department visitation rooms as quickly as possible are also
key. See Wendy L. Haight et al., Understanding and Supporting Parent-
Child Relationships during Foster Care Visits: Attachment Theory and
Research, 82 THE SociaL WoRrkeRr 195 (2003); see also Visits fact sheet.

5. Educational Issues

Counsel should investigate and report on the child’s educational sta-
tus. Attendance and special education needs should be verified as
soon as possible. By any pretrial settings, the GAL should have con-
ducted an independent investigation regarding the child’s best inter-
ests that includes the child’s educational needs. CJD 04-06(V)(D)
(4). Counsel should bring any unresolved issues regarding meeting
a child’s educational needs, including the need for school stability, to
the attention of the court. See Education Law fact sheet.

6. Discovery

Discovery issues may be addressed at the pretrial conference. Some
judicial districts handle discovery procedures in a standing case
management order or in their district plan for handling D&N cases.

Courts in some jurisdictions issue written case management
orders setting forth dates for the exchange of witness lists, discov-
ery, and other pretrial issues, whereas other jurisdictions address
the issues orally at the pretrial hearing. The Colorado Rules of Civil
Procedure generally apply to juvenile proceedings absent a conflict-
ing Rule of Juvenile Procedure or statute in the Children’s Code. See
C.R.J.P. 1; People in the Interest of Z.P, 167 P.3d 211, 214 (Colo. App
2007). However, C.R.C.P. 26 specifically states that it does not apply
to juvenile proceedings unless “otherwise ordered by the court or
stipulated by the parties.”

Counties, particularly the large metropolitan counties, often have
standard protocols in place for the parties to exchange informa-
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tion. Many even have “open file” policies, where counsel may
review the caseworker’s file at any time, given counsel provides
advance notice so that any information protected under the attor-
ney-client privilege can be redacted. §§ 19-1-303(1)(a), 13-90-107(1)
(b). Accordingly, counsel should first try requesting information
informally. Otherwise, counsel seeking pretrial discovery should
refer to C.R.C.P. 26-37, C.R.S. § 19-1-303, and C.R.S. § 19-1-307(2).
Counsel should request application of the particular rules in ques-
tion and specific discovery orders. Whenever possible, counsel
should make a record of why discovery is necessary to promote
due process in the proceedings and to investigate/advocate for the
best interests of the child.

TIP To be sure that counsel is obtaining all relevant information in
a case, counsel may need to proactively identify the discovery
sought. For example, the Colorado Family Safety Assessment tool
must be completed within 14 days. 12 CCR 2509-2: 7.104.14(G).
The completed Colorado Family Risk Assessment tool must be
documented in the state automated case management system
within 30 days of referral. 12 CCR 2509-2: 7.107.24(A). The
caseworker’s documentation regarding these instruments may
not be routinely provided in a district but may be helpful to both
RPC and GALs in identifying the issues leading to the filing of the
petition, as well as any weaknesses in the department’s case.

7. Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA)
By the time of any pretrial hearing, counsel will have been able to
investigate the existence of any child custody actions or orders in
other states. Counsel must provide such information to the court.
§ 14-13-109(1). In the companion cases of People in Interest of S.A.G.,
487 P3d 677 (Colo. 2021), and People in Interest of B.H., 488 P.3d
1026 (Colo. 2021), the Colorado Supreme Court provided substan-
tial guidance to practitioners and juvenile courts in determining
whether Colorado has jurisdiction under the UCCJEA, and what
steps juvenile courts must take to resolve jurisdictional questions.
See Jurisdictional Issues fact sheet.

8. Services

Counsel needs to keep an eye on services—that is, what the family
needs, how the services will be provided, and whether there is com-
pliance with referrals and attendance.
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If possible, an interim treatment plan should be discussed. It is best
to start services in a case as early as possible and not wait until the
disposition hearing to start treatment. Referrals to services should be
made immediately; payment issues, if any, should be addressed; and
§ 19-3-207(2) protections for statements made during the course of
treatment should be put in place.

9. Protections for Statements Made by Parents and Children in the
D&N Proceeding

Section 19-3-207 provides some protection for statements made by
parents and children during court-ordered treatment. See § 19-3-207
fact sheet.

When a parent or child could be, or is, facing criminal charges
stemming from the events that led to the filing of the petition or
potential delinquency charges, counsel should be aware of the
protections and limitations of § 19-3-207. Not all statements made
pursuant to court-ordered treatment are protected, and § 19-3-207
does not protect against the use of statements in the investigation
of criminal charges or the introduction of any evidence obtained
derivatively from such statements. See § 19-3-207 fact sheet.
Because the protections of § 19-3-207 apply only to statements
made pursuant to court-ordered treatment, in any case in which
the parent or child may be facing criminal or delinquency charges,
counsel should ensure all treatment in which the parent/child par-
ticipates is court-ordered as part of a treatment plan or a protective
order. If an interim treatment plan is not an option, counsel should

TIP

also consider seeking protective orders requiring participation in
treatment or requesting that the initial assessment plan be adopted
as an interim, preliminary, or provisional treatment plan. See
People v. District Court, 731 P.2d 652, 656-59 (Colo. 1987) (address-
ing protective orders preventing the questioning of parents regard-
ing alleged criminal acts and prohibiting the use of statements
made during treatment).

10. Psychotherapist-Patient Privilege

Children in D&N proceedings enjoy the benefit of the psychothera-
pist-patient privilege. L.A.N. v. L.M.B., 292 P.3d 942, 947 (Colo. 2013).
The GAL may exercise the privilege when the child is too young or
otherwise incompetent to exercise the privilege and when the child’s
interests are adverse to those of his or her parents. See id. at 945, 950.
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Information protected by the privilege cannot be presented as evi-
dence unless the holder of the privilege has waived the privilege or
the abrogation of the privilege set forth in § 19-3-311 applies. See id.;
Children’s Psychotherapist-Patient Privilege fact sheet.

GALs must ensure that the court has made a ruling on the holder
of the privilege prior to the discovery or introduction of any infor-
mation protected by the psychotherapist-patient privilege. GALs
who have been deemed the holder of the privilege must ensure
that any waiver of the privilege serves the best interests of the
child, advocate for limited waivers when appropriate, and obtain
clear rulings on the scope of any limited waivers effectuated. See
id. at 950-52 (setting forth waiver procedures and considerations).

TIP

11. Paternity

The juvenile court has exclusive, continuing jurisdiction to deter-
mine paternity during an ongoing D&N proceeding and may not rely
on paternity findings issued by other courts during the pendency
of the proceeding. See People in the Interest of D.C.C., 2018 COA 98.
While the juvenile court may join a paternity action with the D&N
proceeding, the juvenile court must follow the procedures outlined
in the Uniform Parentage Act (UPA) in order to have subject matter
jurisdiction to decide paternity. See People in the Interest of N.S., 2017
COA 8, 99 19-26; People in the Interest of ].G.C., 318 P.3d 576, 578-80
(Colo. App. 2013). Failure to comply with the UPA notice provisions
outlined in § 19-4-110 will deprive the court of subject matter juris-
diction to determine paternity. N.S., 2017 COA 8, §q 19-26; J.G.C,,
318 P.3d at 578-80.

In People in Interest of K.L.W., 492 P.3d 392, 397, 402 (Colo. 2021),
the Colorado Court of Appeals held that the UPA does not allow a
court to recognize more than two legal parents for a child, and that
the juvenile court should have applied a preponderance of the evi-
dence standard of proof, rather than a clear and convincing standard
when weighing competing presumptions under the UPA.

The time period before an adjudicatory hearing is a critical
stage for finding noncustodial parents and including them in the
case. See Family Finding / Diligent Search fact sheet. The

TIP

department is required to commence a diligent search for the
noncustodial parent within three days and to have completed a
diligent search for grandparents and adult relatives (including
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those related to noncustodial parents) within 30 days. 12 CCR
2509-4: 7.304.52(A)(1)-(2). Counsel should ensure this process is
happening.

. NEXT STEPS/SETTING THE NEXT HEARING

If the parent has entered an admission, the case should be set for a
dispositional hearing. The dispositional hearing should take place
on the same day as the adjudicatory hearing whenever possible and
within 30 days of the admission in an expedited permanent place-
ment (EPP) case. § 19-3-508(1). See EPP Procedures fact sheet. In a
non-EPP case, the dispositional hearing should be set within 45 days.
Id.; see also Dispositional Hearing chapter (discussing additional
considerations regarding the timing of dispositional hearings).

If the parent has not entered an admission, the case should be set
for a contested adjudication hearing within 60 days of service of the
petition in an EPP case and 90 days in a non-EPP case. § 19-3-505(3).
TIP RPC may request funding for experts from ORPC to evaluate cli-

ents prior to the dispositional hearing to help tailor successful
services for a family. Even if a parent makes an admission to a
petition, RPC may request a contested dispositional hearing.
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Adjudicatory Hearing

ADJUDICATORY HEARING CHECKLIST—GAL

. BEFORE

O Conduct an independent investigation:

Q

o

Q
Qo

Obtain discovery: make informal requests and use releases of
information and/or discovery procedures as necessary.
Subpoena records, including police reports and medical/treat-
ment records if necessary.

Review all documents, including department files.

Interview potential witnesses.

O Meet and consult with child. Determine whether child has notice
of hearing. Discuss issues in a developmentally appropriate man-
ner to determine the child’s position regarding adjudication and
placement. Determine whether child wants his or her position

reported to the court.

O Assess and formulate position on the following:

o

0 0 0O 0O

Strength of evidence supporting each allegation, including
whether there is a nexus between the alleged behavior and risk
to the child.

Current situation and risk of harm to the child.

Whether any presumptions apply.

Need for contested adjudication hearing by bench or jury trial.
Assess whether the petition includes all allegations or needs to
be amended.




0O Determine what evidence you will proffer during hearing:

O Evaluate need for child’s testimony and determine manner in
which testimony will be proffered (e.g., through closed-circuit
television).

O Determine whether child hearsay statements are necessary.

O Evaluate need for other witnesses, including need for expert
testimony. If expert testimony is needed, request permission
from OCR for expert fees.

O Determine whether you will proffer documentary evidence.

O If privilege holder for child, assess whether waiver of privilege
is in child’s best interests. Consult with child regarding waiver
and seek court orders regarding limited waiver if necessary.

O Negotiate with counsel. Attempt to resolve any issues by
stipulation.

Q File necessary pretrial motions (e.g., motions in limine, motion for
discovery, and pretrial statement).

O Respond to any motions filed.

QO Prepare for and participate in mandatory case-management con-
ferences and/or pretrial status conferences. Anticipate and partici-
pate in drafting treatment plan.

O Determine whether proper notice has been sent to parties, care-
givers, and, if applicable, Indian tribes.

O If adjudication is to be contested, formulate position and litigation
strategy and:

O TIssue subpoenas.

O Exchange witness and exhibit lists.

O Conduct witness interviews.

O Comply with pretrial orders.

Q Prepare trial notebook.

Draft opening statement.

Prepare direct examinations.

Prepare cross-examinations.

Prepare voir dire for all endorsed expert witnesses.

Outline closing argument.

0O 0 00 0O

Prepare caselaw and rules for anticipated objections and evi-
dentiary issues.

O Prepare documentary exhibits for trial in accordance with case
management order.

Q Prepare voir dire questions, if needed.
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O Prepare jury instructions, if needed.

O Ensure that any applicable inquiries and conferences necessary to
establish court’s jurisdiction under the UCCJEA have been finalized.

O Ensure that ICWA inquiries have been made and, if applicable and
to the extent possible, that ICWA notices have been sent.

. DURING

O Be aware of the law and applicable burdens of proof.

O Actively participate in trial and ensure record is complete.
O Engage in voir dire.

Make opening statement.

Examine witnesses.

Make arguments and appropriate objections.

O 0 0O 0O

Finalize and deliver closing statement.

O Ensure record is preserved to raise or defend any appellate issues.
If the petition is sustained, ensure the court finds, based on a
preponderance of the evidence, that the child is dependent or
neglected based on D&N criteria, which include the following:

Abandonment.

Abuse or mistreatment.

Lacking proper parental care.

Injurious environment.

Neglect.

©C 0 0 0 0 OO

“No fault,” i.e., the child is homeless, without proper care, or
not domiciled with parents.

(@)

Beyond parental control.

(@)

Testing positive at birth for a controlled substance.

O Identifiable pattern of habitual abuse of another child by the
respondent.

O Request appropriate interim orders pending disposition (i.e.,
placement, visitation, services).

O If the dispositional hearing report has not been provided, request
that the court order the department to provide the report at a date
certain to be in advance of the dispositional hearing.

O Ensure court sets the next hearing in a proper and timely manner.

O Ensure any additional information providing reason to know the
child is an Indian child is provided to the court.
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Q

Obtain ruling on privilege holder if child is receiving any services
covered by psychotherapist-patient privilege and privilege holder
has not yet been determined by the court. Seek modification of
privilege holder as appropriate.

TER
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Communicate with the child in a developmentally appropriate
manner to explain court rulings and process, obtain input and
position, and answer questions.

Prepare for dispositional hearing and participate in drafting treat-
ment plan.

Follow up with caseworker on making referrals for services and
progression of visits.

Ensure court enters a written adjudication order and review court
order for accuracy.

File necessary pleadings if pursuing rehearing, reconsideration,
judicial review, or appeal.




ADJUDICATORY HEARING CHECKLIST—RPC

. BEFORE

O Meet with client well ahead of hearing and as often as indicated to
prepare client for hearing.

Q

Discuss with client:

Qo
o
Q
Q

Accuracy and completeness of information in petition.
Position regarding truth of allegations.

Desired outcomes and direction of litigation.
Alternative strategies and probable outcomes.

If client is in custody, visit client and ensure client is either trans-
ported or appears by telephone for the hearing.

Complete thorough and independent investigation.

o

Q

Retain expert witness(es) as indicated. Request approval from

ORPC as soon as possible.

Review related court files (domestic relations, restraining

orders, paternity / child support, guardianship, juvenile delin-

quency, criminal, prior D&N, etc.)

Obtain discovery; make informal requests and motions to com-

pel if necessary.

Subpoena records, including police reports and medical/treat-

ment records if necessary.

Review all documents, including department files, TRAILS

reports, safety and risk assessments, and caseworker notes.

Interview potential witnesses; request funds for investigator to

assist if necessary.

Take depositions if needed, and request approval for discovery

costs from ORPC.

Assess and formulate position on:

m  Strength of evidence supporting each allegation, especially
whether there is a nexus between the alleged behavior and
risk of harm to the child.

m  Parent’s protective capacity as it relates to the allegations
and whether any in-home services could alleviate the
alleged safety risks.

m  Whether any presumptions apply.

m  Need for contested adjudication, i.e., bench or jury trial.

m  Need for client’s and child’s testimony, or other witnesses,
and client’s position regarding witnesses.
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O Ensure legal parentage (i.e., maternity, paternity) or legal cus-
todian status (i.e., guardianship, allocation of parental responsi-
bilities, etc.) has been established as to your client prior to the
hearing.

O Review case management order and ensure compliance with
order.

0O Negotiate with counsel and GAL as indicated.

O Determine what evidence you will proffer during hearing.

O Evaluate the need for expert testimony and documentary
evidence.

O Prepare all witnesses, including client, for direct and
cross-examination.

O Issue subpoenas.

0 Exchange witness and exhibit lists.

Q File any pretrial motions (i.e., motions in limine, motion to dis-
miss, motion for discovery, child hearsay, pretrial statement).

O Respond to all motions filed.

QO Prepare trial notebook:

Draft opening statement.

Prepare direct examinations.

Prepare cross-examinations.

Prepare voir dire for all endorsed expert witnesses.

Outline closing argument.

0 0 0 00

Prepare caselaw and rules for anticipated objections and evi-

dentiary issues.
O Prepare documentary exhibits for trial in accordance with case

management order.

O Prepare voir dire questions, if needed.

Q Prepare jury instructions, if needed.

O Ensure that any applicable inquiries and conferences necessary
to establish court’s jurisdiction under the UCCJEA have been
finalized.

. DURING

O Be aware of the law and applicable burdens of proof.
O Actively participate in trial and ensure record is complete.
O Make opening statement.

m Adjudicatory Hearing



Examine witnesses.
Make arguments and appropriate objections.
Ensure all potential appellate issues are preserved during trial.

O 0 0O 0O

Consider motion to dismiss after the department’s case.

O Finalize and deliver closing argument.

If the petition is sustained, ensure the court’s findings are based
on a preponderance of the evidence and the criteria defining a
dependent or neglected child:

Abandonment.

Abuse or mistreatment.

Lack of proper parental care.

Injurious environment.

Neglect.

0 0 0 0O

“No fault,” i.e., the child is homeless, without proper care, or
not domiciled with parents.

(@)

Beyond control of parent.

(@)

Testing positive at birth for a controlled substance.

O Identifiable pattern of habitual abuse of another child by the
respondent.

Request appropriate interim orders pending disposition (i.e.,

placement, visitation, services).

If the dispositional hearing report has not been provided, request

that the court order the department to provide the report at a date

certain to be in advance of the dispositional hearing.

Ensure that the court sets the next hearing in a proper and timely

manner.

Ensure any additional information providing reason to know the

child is an Indian child is provided to the court.

TER

B~
]

Communicate and consult with client to explain court rulings and
answer questions.

Advise client about appeal rights, and obtain appellate waiver or
submit appellate transmittal form.

Prepare for dispositional hearing and participate in drafting the
treatment plan.

Set tentative deadlines with client for events to occur (e.g., begin-
ning services, increasing visits).
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O Follow up with caseworker on making referrals for services and
progression of visitation.

0O Request that caseworker meet with client to develop a treatment
plan before the caseworker submits a treatment plan to the court.

O Review the court order for accuracy.

O File necessary pleadings if pursuing rehearing, reconsideration,
judicial review, or appeal.




BLACK LETTER DISCUSSION AND TIPS

. PURPOSE OF THE HEARING

The purpose of the adjudicatory hearing is to determine whether the
child is, in fact, neglected and dependent. People in Interest of ].W.,
406 P.3d 853, 859 (Colo. 2017); People in the Interest of E.A., 638 P.2d
278, 283 (Colo. 1981); People in the Interest of K.S., 515 P.2d 130, 132
(Colo. App. 1973).

An adjudication serves to furnish the jurisdictional basis for state
intervention. People in the Interest of O.E.R, 654 P.2d 312, 317 (Colo.
1982). “[TThe child’s status as dependent or neglected establishes
the court’s continued jurisdiction over the child and permits state
intervention into the family relationship to protect the child and to
provide rehabilitative services. . . .” J. W., 406 P.3d at 859. An adjudi-
cation order “vests the court with extensive and flexible dispositional
remedies.” People in Interest of A.M.D., 648 P.2d 625, 639 (Colo. 1982).

Because adjudication establishes the court’s jurisdiction over the
child, the determination whether to adjudicate a child dependent
or neglected implicates the rights of parents and children. This
area of the law is dynamic and evolving, and the Colorado Court of

TIP

Appeals and Supreme Court decisions regarding the court’s juris-
diction and the bases for adjudication often involve nuanced analy-
sis of the unique factual circumstances of the case reviewed. This
chapter identifies the cases relevant to each aspect of adjudication
but cannot account for all potential implications of each decision.
Counsel should carefully read the decisions in their entirety to
analyze their implications for any given case.

In People in Interest of ].W., the Colorado Supreme Court consid-
ered whether the failure to enter a written order of adjudication
after accepting the mother’s admission to the petition deprived the
juvenile court of jurisdiction to terminate parental rights. /. W., 406
P.3d at 858. Rejecting the mother’s argument that the court lacked
subject matter jurisdiction because of this error, the Supreme

TIP

Court distinguished subject matter jurisdiction from personal juris-
diction, explaining that subject matter jurisdiction pertains to a
“court’s authority to deal with a class of cases in which it renders
judgment, not its authority to enter a particular judgment.” Id. at
24. As the case at issue “unquestionably [fell] within the class of
cases that a juvenile court may hear,” the trial court had subject
matter jurisdiction over the proceedings. Id. at 25. The Supreme
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Court characterized the relevant question before it as “whether
the court had jurisdiction over the children when it terminated the
parent-child legal relationship.” Id. (emphasis added).

Prior to J.W., some Court of Appeals decisions considered adjudica-
tion necessary to establish the court’s subject matter jurisdiction.
See, e.g., People in interest of A.H., 271 P.3d 1116, 1122-23 (Colo. App.
2011) (holding that the court’s subject matter and personal jurisdic-
tion terminated upon jury findings in father’s favor, even though
mother had entered an admission); People in Interest of S.T., 361
P.3d 1154, 1156-57 (Colo. App. 2015) (holding that juvenile court
lacked subject matter jurisdiction to allocate parental responsibil-
ities after the father prevailed at adjudicatory hearing and that it
was error for the court to maintain jurisdiction based on mother’s
admission). While it is possible that the reasoning of those deci-
sions would stand regardless of whether they turned on a subject
matter jurisdiction or “jurisdiction over the child” analysis, this
remains to be determined.

The distinction between subject matter jurisdiction and personal
jurisdiction has clear implications for the timing of when chal-
lenges to the court’s jurisdiction must be made. Lack of subject
matter jurisdiction may be raised at any point during the proceed-
ing (see, e.g., S.T., 361 P.3d at 1156), but challenges to personal juris-
diction are waived if not raised in a timely manner. See C.R.C.P.
12(h); Appeals fact sheet.

. TIMING OF THE HEARING

The adjudicatory hearing must be held within certain time frames,
which are dependent on both the timing of the petition’s filing and
the age of the child.

The Children’s Code provides that an adjudicatory hearing must
occur within 90 days of service of the petition. § 19-3-505(3). An adju-
dicatory hearing in an EPP case must occur within 60 days of service
of the petition, unless the court finds that good cause is shown and
that granting a delay will serve the child’s best interests. §§ 19-3-
505(3), 19-3-104. If the court determines that a delay is necessary, it
must set forth the specific reasons necessitating the delay and sched-
ule the adjudicatory hearing at the earliest possible time following
the delay. § 19-3-505(3). In EPP cases, the court must schedule the
matter within 30 days after granting the delay. § 19-3-104.
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The same standards for granting a delay of the adjudicatory hear-
ing in EPP cases also apply to the granting of continuances in such
cases. § 19-3-104. Additionally, CID 96-08(4) provides that continu-
ances will be granted by a judicial officer only upon a finding that
manifest injustice would occur in the absence of a continuance.

In People in the Interest of A.W., 363 P.3d 784, 787 (Colo. App. 2015),
a division of the Court of Appeals noted that CIJD 96-08's mani-
fest injustice standard may at times conflict with § 19-3-505(3)’s
“best interests of the child” standard for granting continuances.

TIP

However, the division concluded that the court did not abuse its
discretion under either standard when it denied the respondent
mother’s request for a continuance based on the unavailability of a
witness when the mother failed to meet her burden of demonstrat-
ing due diligence to procure her witness’s presence. See id. at 788.

Failure to hold the adjudicatory hearing within the statutory time
frames does not require dismissal. People in the Interest of S.B., 742
P.2d 935, 938 (Colo. App. 1987) (holding that, in light of the Children’s
Code’s declaration in § 19-1-102 that it should be liberally construed
to serve the welfare of the children and the best interests of society,
a delay of one day was insufficient to require dismissal, particularly
when the GAL was the party requesting the delay); see also PFM. v.
District Court in and for Adams County, 520 P.2d 742, 745 (Colo. 1974)
(stating that the failure to hold a temporary custody hearing accord-
ing to time frames does not deprive court of jurisdiction).

. NOTICE REQUIREMENTS

All parties, including GALs and tribes that have intervened in the
proceeding, must receive notice of the adjudicatory hearing, as must
foster parents, pre-adoptive parents, and relatives with whom the
child is placed. § 19-3-502(7). Persons with whom a child is placed
must provide prior notice of the hearing to the child. Id. A CASA
volunteer appointed to the case must be notified of the hearing.
§ 19-1-209(3).

The petition serves as notice of the basis for the department’s
allegation that the child is dependent and/or neglected. The peti-
tion must set forth plainly the facts that brought the child into the
court’s jurisdiction. § 19-3-502(2). The petition must be verified, and
the statements within it may be made upon information and belief.
§ 19-3-502(1).
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Section 19-3-503 outlines specific notice requirements once
a D&N petition is filed. After the filing of the petition, the court
must promptly issue a summons reciting briefly the substance of
the petition, as well as a statement that termination of the par-
ent-child relationship is a possible remedy under the proceedings.
§ 19-3-503(1). The summons must set forth the constitutional and
legal rights of the child, parents, guardian, legal custodian, and any
other respondent or special respondent, including the right to have
an attorney present at the hearing on the petition. Id. A summons
shall not be issued to any respondent who appears voluntarily or
who waives service, but any such respondent must be provided with
a copy of the petition and summons upon appearance or request.
§ 19-3-503(2).

For a court to have jurisdiction in an adjudicatory hearing, timely
service and advisement of the nature of the hearing is required.
Ziemer v. Wheeler, 1 P.2d 579, 581 (Colo. 1931). However, failure to
state in the summons that termination of the parent-child relation-
ship is a possible remedy has been held not to deny due process
when the department has substantially complied with the summons
and service provisions and the parents have been advised of their
rights by the court. Robinson v. People in the Interest of Zollinger, 476
P.2d 262, 264 (Colo. 1970).

The adjudication hearing itself, while part of a child custody pro-
ceeding as defined by ICWA, does not represent the commencement
of a new child custody proceeding. See ICWA fact sheet. While nei-
ther ICWA’s statutory scheme nor the 2016 ICWA Regulations require
notice to be sent to each identified tribe regarding each individual
hearing within a child custody proceeding, the 2016 ICWA Guidelines
recommend that state agencies and/or courts provide notice to tribes
and Indian custodians of those events. 2016 ICWA Guideline D.1;
ICWA fact sheet.

Although notice of the hearing itself may not be required, it is
important to confirm that all ICWA inquiry and notice require-
ments applicable to the commencement of a child custody pro-
ceeding are met prior to the adjudication hearing. See ICWA fact
sheet. Otherwise, counsel faces the risk that the adjudication may
be overturned on appeal.

TIP
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. PROCEDURAL ISSUES/CONSIDERATIONS

1. Discovery

The Colorado Rules of Civil Procedure generally apply to juvenile
proceedings absent a conflicting rule of juvenile procedure or statute
in the Children’s Code. C.R.J.P. 1; see, e.g., People ex vel. Z.P, 167 P.3d
211, 214 (Colo. App. 2007). However, C.R.C.P. 26, applying to disclo-
sure and discovery, specifically states that it does not apply to juve-
nile proceedings unless otherwise ordered by the court or stipulated
by the parties.

Regardless of whether the adjudicatory issues are anticipated to be
resolved by trial, admission, or some other means, it is important
for both the GAL and RPC to request discovery orders and exer-
cise discovery to make an informed decision about the issues in
the case and the merits of an adjudication. See Pretrial Hearing
chapter (discussing strategies for obtaining discovery).

2. Amendments to Petition

The petition may be amended up to and during the adjudicatory
hearing. The department may amend it once as a matter of course
within 21 days of its filing. C.R.C.P. 15(a) (establishing a 21-day time
frame for amending pleadings when a response is not required);
C.R.J.P. 4.1(a) (stating that responsive pleadings are not required
in D&N proceedings). After this time period, the department may
amend the petition only by leave of court or written consent of the
adverse party. C.R.C.P. 15(a). Leave to amend the petition shall be
freely given when justice so requires. Id.

When it appears that the evidence at the hearing discloses facts
not alleged in the petition, the court may proceed immediately to
consider the additional or different matters raised by the evidence
if the parties consent. § 19-3-505(4)(a). The court, on the motion
of any interested party or its own motion, shall order the petition
to be amended to conform to the evidence. § 19-3-505(4)(b). When
the amendment results in a substantial departure from the original
allegations, the court shall continue the hearing on the motion of
any interested party and may continue the hearing if it finds that
doing so is in the best interests of the child or any other party. § 19-3-
505(4)(c). The party requesting a continuance must demonstrate
substantial departure from the initial allegations. People ex rel. A.E.L.,
181 P.3d 1186, 1193 (Colo. App. 2008).




If the GAL has obtained additional information about the status

of the child relevant to the adjudicatory hearing, the GAL should
ensure that the department amends the petition sufficiently in
advance of trial in order to avoid delay of the adjudicatory hearing.

TIP

3. Appeals

An order decreeing a child to be neglected or dependent is a final
and appealable order once the disposition is entered under § 19-3-
508. § 19-1-109(2)(c). Because the adjudication of a child as depen-
dent or neglected does not become a final judgment until a decree
of disposition is entered, the appellate time frames do not begin
until the entry of a decree of disposition. E.A., 638 P.2d at 282. See
Appeals fact sheet.

§ 19-1-109(1) authorizes an appeal from any final judgement in
a D&N proceeding. See R.S. v. G.S., 416 P.3d 905, 914 (Colo. 2018).
While a “no adjudication” order dismissing the proceeding in its
entirety would constitute a final judgment, an order dismissing just
one parent from the proceeding does not. Id. The appeal does not
affect the trial court’s jurisdiction to enter further orders it believes
are in the best interests of the child. § 19-1-109(2)(c).

TIP Counsel should ensure the court issues a written, dated, and
signed order. See C.R.C.P. 58(a).

RPCs who are appointed for clients after a client has been adju-
dicated by default or adjudicated at a hearing at which they were
not present or represented by counsel should investigate the cir-
cumstances of the adjudication and advise the client regarding any
right to appeal or to request the court reconsider the adjudication.
Respondent Parents will likely not be able to raise appellate issues
regarding adjudication on appeal of a termination order. See A.R.

v. D.R., 456 P.3d 1266, 1277 (Colo. 2020). As a result, it is crucial
that RPCs appointed post-adjudication act swiftly to investigate
and advise the client so that any claims the client may have are
not waived and the case is not delayed. If appointed in such cir-
cumstances, RPCs should consider requesting the assistance of an
investigator and/or requesting discovery.

If the adjudication hearing is held before the magistrate and any
party seeks relief from that order, a timely petition for review must
be sought pursuant to § 19-1-108(5.5) as a prerequisite to filing an
appeal with the Colorado Court of Appeals or Colorado Supreme
Court. See Magistrates fact sheet. A request for review must be filed
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within seven days after the parties have received notice of the mag-
istrate’s ruling. § 19-1-108(5.5).

. ADJUDICATION PRINCIPLES AND IMPLICATIONS

The following adjudication principles and implications of adjudica-
tion provide a framework analyzing the procedural means for resolv-
ing adjudicatory issues and the required findings for adjudication.

1. Focus on the Child’s Status

The Colorado Supreme Court has repeatedly held that, consistent
with the Children’s Code’s emphasis on the best interests of children,
the adjudication determination relates to the status of the child.
See, e.g, A.M.D., 648 P2d at 639; K.D. v. People, 139 P.3d 695, 699
(Colo. 2006); S.N. v. S.N., 329 P.3d 276, 280 (Colo. 2014); People in the
Interest of ].G., 370 P.3d 1151, 1162-63 (Colo. 2016).

Because adjudication relates to the status of the child, the primary
focus at the adjudicatory hearing is not necessarily a parent’s con-
duct or condition. J.G., 370 P.3d at 1162-63. Whether a parent’s con-
duct or condition is relevant at the adjudication hearing depends on
which statutory basis for adjudication the department or GAL pur-
sues. Id. When a statutory ground references parental conduct, the
adjudication must be based on findings or admissions related to those
actions or omissions. Id. When a statutory basis does not reference
the actions or omissions of a parent, parental conduct, while relevant
to the treatment plan, is not relevant to adjudication. Id.

Several Colorado Court of Appeals decisions establish that each
parent is entitled to an adjudicatory trial and that one parent’s
admission cannot furnish the basis of adjudication of the child “as
to” the other parent. See Admissions subsection, infra. When
the basis for adjudication rests on the statutory grounds not spe-
cifically related to actions or omissions of the parent (injurious
environment and no fault), see Required Findings/ Bases for
Adjudication subsection, infia, these decisions should not be
read to impose a substantive requirement that adjudicatory find-
ings must relate to acts or omissions of the parent electing to exer-
cise his or her right to trial. See J.G., 370 P.3d at 1162-63; People in
Interest of M.M., 2017 COA 144, qq 22-24 (Colo. App. 2017) (hold-
ing that the father’s statements regarding children’s status while




under the mother’s care supported the juvenile court’s adjudica-
tion, by summary judgment, of the children under § 19-3-102(1)(c)
and (e)).

A respondent parent wishing to preserve the right to go to trial
may consider objecting to a no-fault or injurious environment
admission by the other parent(s), since the other parent’s admis-
sions may be dispositive of the adjudicating issue. See, e.g., J.G., 370
P.3d at 1162-63 (Colo. 2016); M.M., 2017 COA 144.

TIP

2. Troxel Presumption

In Troxel v. Granville, the United States Supreme Court held that Wash-
ington state’s overbroad grandparent visitation statute, as applied to
the facts of the case, violated the mother’s due process rights. Troxel
v. Granville, 120 S. Ct. 2054, 2056 (2000). In doing so, the Court
announced a “presumption that fit parents act in the best interests
of their children,” along with requirements that judicial review of a
fit parent’s decision “must accord at least some special weight to the
parent’s own determination” and that “special factors” must “justify
the State'’s interference” with a parent’s fundamental right to make
decisions regarding the rearing of their children. Id. at 2061-62.

Since the Troxel decision, Colorado courts have grappled with
whether these constitutional principles require specific findings to
adjudicate a child dependent or neglected and whether and how
the adjudication of a child as dependent or neglected impacts a pre-
sumption of parental fitness.

a. Required findings for adjudication. In J.G., the Colorado
Supreme Court held that Troxel does not require findings of a
parent’s lack of availability, fitness, and willingness or findings as
to parental fault at the adjudication stage. J.G., 370 P.3d at 1160,
1163. Overturning a Court of Appeals decision to the contrary, the
Supreme Court stated that the appellate division had “extend[ed]
Troxel beyond its holding” and reasoned that the Children’s Code
provided sufficient statutory protections for parents’ due process
rights at the adjudication stage. Id. at 1159.

b. Troxel implications of adjudication order. In rejecting the
need for specific findings of unfitness at the adjudication stage,
the Colorado Supreme Court in J.G. reasoned that “the special fac-
tor warranting the State’s intervention is the children’s injurious
environment.” 370 P.3d 1151. Because injurious environment does
not require a finding as to parental fault, “parental conduct and
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condition is relevant to the treatment plan rather than the adjudi-
cation.” Id. at 1160.

TIP In People ex rel. N.G., a division of the Colorado Court of
Appeals considered whether the Troxel presumption of
fitness survived the entry of a deferred adjudication in a
case in which a parent had entered a no-fault admission but
later requested an evidentiary hearing on the status of the
children. People ex rel. N.G., 303 P.3d 1207, 1215 (Colo. 2012).
Reasoning that “each parent is constitutionally presumed

to be a fit parent capable of making decisions in the best
interests of the child, unless and until the court has found
that the child was (or would be) dependent or neglected in
the parent’s care,” the court regarded the entry of a deferred
adjudication as a postponement of a final determination of
whether the child was dependent or neglected. Id. at 1213.
The court held that a parent subject to a deferred adjudica-
tion is entitled to request an evidentiary hearing, at which
“such a parent will usually enjoy the constitutional pre-
sumption that a fit parent makes decisions which are in his
or her child’s best interests.” Id. at 1210.

N.G. decision identified many case-specific factors
supporting its determination that the father’s admission
and entry of the deferred adjudication had not overcome
the Troxel presumption, including that the magistrate
did not address Troxel implications, the father neither
expressly or impliedly waived his right to the presump-
tion of fitness, and the deferral agreement was silent
about Troxel. See N.G., 303 P.3d at 1219. While the extent
to which the N.G. court’s reasoning survives the J.G.
decision remains to be determined, to avoid later litiga-
tion regarding the Troxel implications of any stipulated
deferred adjudication order, counsel should advocate for
such stipulations to clearly state the parties’ agreement
regarding the ongoing presumption of fitness.

Findings regarding fitness are not static and may change over the
course of the case. In People in Interest of N.G.G., 459 P.3d 664 (Colo.
App. 2019), the Colorado Court of Appeals determined that a parent
was entitled to a Troxel presumption as a fit parent after she success-
fully completed her treatment plan and was awarded primary alloca-
tion of parental responsibilities. See also People in Interest of ].G., 486
P.3d 504, 509-10 (Colo. App. 2021).




TIP

RPC should consider whether a parent has become fit after entry
of adjudication and consider filing a motion to determine fitness
of the parent if parental fitness is an outcome determinative factor
in an upcoming proceeding. GALs should also consider whether

a parent is entitled to a Troxel presumption when making recom-
mendations regarding APR and grandparent visitation.

. PROCEDURAL MEANS OF RESOLVING ADJUDICATORY ISSUES

Whether a child is dependent or neglected may be determined by a
jury trial, hearing before a judge or magistrate, default adjudication,
summary judgment, dismissal of the petition, or admission by the
parent(s). Additionally, the Children’s Code allows the court to enter
a continued/deferred adjudication and to make an informal adjust-
ment in limited circumstances. Specific requirements and consider-
ations unique to each of these means of resolving adjudicatory issues

will be discussed below.

TIP

TIP

H76

On the rare occasion that a parent is unable to understand the
nature of the proceedings well enough to make a knowing and vol-
untary admission or to waive the right to a jury trial, RPC should
ensure that the procedural means selected to resolve the adjudica-
tory issues protect the client’s interests and preserve the client’s
due process rights. In such circumstances, the appointment of a
GAL for the parent pursuant to § 19-1-111(2)(c) may be necessary.
See Preliminary Protective Hearing chapter (discussing consid-
erations relevant to the appointment of a GAL for a parent). If the
parent in such cases determines to proceed by admission, counsel
should ensure a sufficient record is made regarding the basis for
the adjudication, for example, establishing facts supporting the
adjudication by offers of proof even though the parent has entered
an admission.

When a parent is also facing criminal charges because of the
alleged abuse or neglect of the child, RPC should attempt to coor-
dinate with defense counsel in the criminal proceeding. Although
§ 19-3-207(3) offers some protection to admissions made by a par-
ent in open court or by written pleading in dependency cases, its
protections are not absolute. See § 19-3-207 fact sheet. Typically,
the adjudicatory hearing will be scheduled before the trial in the
criminal proceeding. Depending on the case, this timing may serve
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TIP

as an advantage or disadvantage to the preparation and presenta-
tion of a defense in the criminal proceeding. Because the outcome
of the criminal proceeding may have a significant impact on visits
and family preservation/reunification in the dependency case, it
is important for RPC to minimize the possibility that the decisions
made and strategy employed in the dependency case will under-
mine the parent’s due process rights or chance at successfully
defending the criminal case. When clients are facing criminal
charges, RPC should collaborate with defense counsel when advis-
ing clients about trial. RPC should collaborate with the defense
attorney to ensure the decisions regarding visits and contact with
the children is decided by the D&N court—not the criminal court.

Regardless of the procedural means used to resolve the adjudica-
tion, the GAL should advocate for the court record supporting the
adjudication to clearly and accurately state the facts supporting the
adjudication. This record helps all parties understand the safety
risks justifying the court’s jurisdiction, informs treatment plan-
ning and future decisions regarding the disposition of the child,
and facilitates informed and targeted review of case progress. See
Enhanced Resource Guidelines: Improving Court Practice in Child
Abuse and Neglect Cases, Guidelines IV(B) at 180, IV(C) at 182,
and IV(H) at 190 (National Council of Juvenile and Family Court
Judges, Reno, Nevada, 2016), available at |https://www.ncjfcj.org]

sites/default/files/%20NCJFCJ%20Enhanced%20Resource%20
Guidelines%2005-2016.pdfl

Additionally, the GAL should ensure that written adjudication
orders are entered in a timely manner. Such orders provide a clean
record of the factual basis sustaining the court’s adjudication and
prevent future arguments and prolonged litigation. See, e.g., J W,
406 P.3d at 859 (upholding termination despite failure to enter
written order but analyzing whether the circumstances presented
in the record indicated that the court’s failure to enter an adjudica-
tive order after accepting the mother’s admission impaired the
fundamental fairness of the proceedings or deprived the mother of
due process).

In order to have subject matter jurisdiction over any custody deci-
sions concerning a child, the court must have jurisdiction under the
Uniform Child Custody Jurisdiction Enforcement Act (UCCJEA).
Counsel should ensure the resolution of all questions regarding the
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court’s jurisdiction under the UCCJEA and the fulfillment of all
UCCJEA inquiry and consultation obligations prior to entering an
order of adjudication. See Jurisdictional Issues fact sheet.

1. Jury Trial

The petitioner, any respondent, or the GAL may demand an adjudi-
catory trial by a jury of six persons, or the court on its own motion
may order an adjudicatory jury trial. § 19-3-202(2). A six-member
jury for the adjudicatory hearing satisfies due process requirements.
People in the Interest of T A.W., 556 P.2d 1225, 1225-26 (Colo. App.
1976). A magistrate may not preside over a jury trial. § 13-5-201(3).

Thorough preparation for trial is key to effective representation.
Trial notebooks are useful trial preparation tools. Suggested com-
ponents of a trial notebook include questions for voir dire, opening
statements, direct and/or cross-examination of all anticipated
witnesses with specific reference to impeachment and refreshing
recollection materials, a skeletal outline for anticipated closing
argument, proposed jury instructions, evidentiary aids such as a
list of common objections and a hearsay “cheat sheet,” and copies
of statutes and cases supportive of the legal arguments counsel
intends to make.

TIP

The request for a jury trial must be made when the petition alle-
gations are denied; otherwise, the right to a jury is deemed waived.
C.R.J.P. 4.3(a). However, if a party withdraws its demand for a jury
trial, the court at its discretion may grant a request for a jury trial
made by another party to the proceeding. S.A.S. v. District Court, 623
P.2d 58, 63 (Colo. 1981).

The Colorado Rules of Juvenile Procedure provide that the peti-
tioner, respondents, and GAL are entitled to three peremptory chal-
lenges. C.R.J.P. 4.3(b). No more than nine peremptory challenges
are authorized. Id. In People in the Interest of J.J.M., a division of the
Colorado Court of Appeals clarified that while this rule allows the
GAL and department each three peremptory challenges, all respon-
dents must share the three challenges allocated to respondents.
People in Interest of J.J.M., 318 P.3d 559, 561 (Colo. App. 2013). The
court also held that the rule does not give the trial court discretion to
increase the number of peremptory challenges given to each respon-
dent or to decrease the number of challenges given to the depart-
ment and the GAL. Id. In People in Interest of R.J., 2019 COA 109, the
Court of Appeals held that a juvenile court’s exercise of peremptory
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challenges that the GAL had not used did not require reversal when
the court’s explanations for its challenges did not suggest bias, par-
ents’ counsel did not object, and the parents on appeal did not artic-
ulate how the court’s actions undermined the fundamental fairness
of the proceedings or otherwise prejudiced parents.

Rules for examination, selection, and challenges for jurors are
set forth in C.R.C.P. 47. The purpose of voir dire is to inform pro-
spective jurors of their duty and to ascertain information to facil-
itate intelligent exercise of challenges for cause and peremptory
challenges. C.R.C.P. 47(a). Generally, the judge initially asks pro-
spective jurors questions concerning their qualifications to serve as
jurors, and then the attorneys are permitted to ask additional ques-
tions. C.R.C.P. 47(a)(3). The court has discretion to limit repetitive,
unreasonably lengthy, irrelevant, abusive, or otherwise improper
examination. Id.

The formulation of a theory of the case and the ongoing presen-
tation of that theory are particularly important in jury trials. Voir
dire presents counsel’s first opportunity to educate the jury about
counsel’s theory of the case, and counsel should take care to ask
questions that not only assist in selecting jurors but also begin to
educate the jury. Voir dire also presents an opportunity for the GAL
to explain the GALs unique role as the legal representative of the
child’s best interests. By the end of the voir dire, the jury should be
able to articulate the case theory for each party to the case.

Challenges for cause are controlled by C.R.C.P. 47(e). Examples of
cause include, but are not limited to, lacking statutory qualifications
to serve as a juror, consanguinity or affinity within the third degree
to any party, having formed or expressed an unqualified opinion or
belief as to the merits of the case, and existence of a state of mind
evincing enmity against or bias toward or against either party. Id.

The statutory qualifications relating to jurors set forth in §§ 13-71-
104 and 13-71-105 and the challenges for cause set forth in C.R.C.P.
47(e) are highly detailed. Counsel should be familiar with these
provisions and should bring a copy of these provisions to every

TIP

jury trial.

Other considerations unique to jury trials include the prepara-
tion of jury instructions, see C.R.C.P. 51-51.1, special verdicts and
interrogatories, see C.R.C.P. 49, and motions for directed verdicts,
see C.R.C.P. 50. Counsel should also be familiar with motions for post-
trial relief, including motions for judgment notwithstanding the ver-
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dict. See C.R.C.P. 59 and 60. See, e.g., A.W., 363 P.3d at 789-90 (holding
that juvenile court did not abuse its discretion in denying motion
for a new trial when respondent parent did not file an affidavit as
required by C.R.C.P. 59(d)(1)).

TIP

It is particularly important in jury trials to resolve as many eviden-
tiary issues as possible outside the presence of the jury. C.R.J.P.
4.1(d) requires all motions to be in writing and signed by the mov-
ing party or counsel unless the court grants leave to make a motion
orally. C.R.C.P. 7-15 and the statewide practice standards set forth
by C.R.C.P. 121 § 1-15 address determination of motions in civil
proceedings, and counsel should be familiar with these rules, any
local rules developed pursuant to C.R.C.P. 121, and memoranda of
procedures developed pursuant to CID 98-02, as well as any time
frames set forth in any case management order issued in the case.
See Pretrial Hearing chapter (discussing pretrial motions prac-
tice). GALs may access jury instructions specific to dependency
and neglect cases, motions, and other litigation forms and resources

through the Litigation Toolkit on OCR’s website (www.coloradd
hildrep.org)| RPC may access jury instructions specific to D&N

cases through ORPC-supplied Westlaw and motions and other forms
from the ORPC Motions Bank.

Counsel should ensure that any instructions the court gives the
jury are in compliance with the Civil Rules and constitutional

due process and fundamental fairness considerations. In People in
Interest of M.H.K., 2018 COA 178, a division of the Court of Appeals
held that a juvenile court erred in reading detailed allegations from
the petition in its introductory remarks to the jury trial, reversing
the judgment and remanding the case for a new adjudicatory trial.

It is important for RPC to inform each client of the need to
appear at the jury trial. Failure to appear at a jury trial may
constitute a waiver of the right to the jury trial. C.R.C.P. 39(a)
(3); Whaley v. Keystone Life Ins. Co., 811 P.2d 404, 405 (Colo. App.
1989). However, failure to appear at the jury trial alone does not
constitute a failure to defend supporting the entry of a default
adjudication under C.R.C.P. 55(b). See Default Adjudications
subsection, infia.
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2. Trial Before a Judge/Magistrate

If parties do not request a jury trial or the court does not order a
jury trial on its own motion pursuant to § 19-3-202(2), the adjudica-
tory trial may proceed before a judicial officer. Absent objection by
any party, magistrates may preside over adjudicatory trials. §§ 19-1-
105(1), 19-1-108(3)(a.5). The right to a trial before a judge will be
deemed waived unless a request is made at the time the matter is set
for hearing if counsel is present. § 19-1-108(3)(c).

With consent of the parties, the trial may proceed by offer of proof.
See generally People ex rel. E.D., 221 P.3d 65, 67-68 (Colo. App. 2009)
(holding that an evidentiary hearing was not required when offers
of proof provided the court with sufficient information to evaluate
the motion before it); People v. Moore, 117 P.3d 1, 3 (Colo. App. 2004)
(holding that a trial court may properly base its preponderance of
evidence determination on the parties’ offers of proof).

Despite this caselaw, it is better practice to present evidence sup-
porting the adjudication through traditional evidentiary means.
Doing so will prevent later issues and delays in the event the adju-
dication is appealed.

It is important for counsel to anticipate and resolve as many
evidentiary issues as possible in advance of trial. Knowing what
evidence is admissible and what evidence may be excluded pro-

TIP

motes competent trial preparation. See Pretrial Hearing chapter
(discussing motions practice). As for jury trials, counsel should
consider preparing a trial notebook including, but not limited

to, an opening statement, direct and/or cross-examination of all
anticipated witnesses with specific reference to impeachment and
materials for refreshing recollection, evidentiary aids such as a list
of common objections and a hearsay “cheat sheet,” and at least a
skeletal outline for anticipated closing argument.

3. Default Adjudications

A default adjudication is only appropriate when proof of notice
is established, followed by a failure to plead or otherwise defend.
C.R.C.P. 55(a)-(b). See In Interest of K.].B., 342 P.3d 597 (Colo. App.
2014) (holding that nonappearance at an adjudicatory trial alone
does not constitute a failure to defend under C.R.C.P. 55(b) and that
the court erred in entering a default judgment against mother who
had actively participated in the proceeding but who had failed to
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appear for trial). When a party fails to appear for trial, the court may
proceed with the adjudicatory hearing by receiving evidence in the
party’s absence and rendering judgment on the merits. See id. at 600.

Given the difficulties defining failure to plead or otherwise defend
in a D&N proceeding, counsel should establish a clear record of
the evidentiary basis for adjudication supporting all default adjudi-
cation orders.

TIP

When clients do not appear and parents are represented by
counsel, RPC should object to an entry of default judgment.

See K.J.B., 342 P.3d at 600 (noting that mother had “participated
in the proceedings through counsel, who had appeared on her
behalf at every hearing, including the adjudicatory trial”). RPC
must continue to advocate for their client’s last known position,
even in their client’s absence. See Colo. Bar Ass'n, Ethics Op. 114:
Responsibilities of Respondent Parents’ Attorneys in Dependency
and Neglect Proceedings, Oct. 14, 2006 (Mod. Jun. 19, 2010); see
also CJD 16-02.

TIP

4. Summary Judgment

Summary judgment is a permissible method to adjudicate a child
dependent or neglected. See C.R.C.P. 56; People in Interest of S.N.,
329 P.3d 276, 281-84 (Colo. 2014); see also S.B., 742 P.2d at 938-39.
However, summary judgment is a drastic remedy warranted only if
the court finds “not only that the material facts are undisputed but
also that reasonable minds could draw but one inference from them
and that the moving party is entitled to judgment as a matter of law.”
S.N., 329 P3d at 282 (quotations omitted); see also People in Interest
of M.M., 2017 COA 144, § 12; In Interest of S.N., 338 P.3d 508 (Colo.
App. 2014); People ex rel. A.C., 170 P.3d 844, 845-46 (Colo. App. 2007);
People in the Interest of C.C.G., 873 P.2d 41, 43 (Colo. App. 1994). For
adjudications based on prospective harm, summary judgment may
be entered pursuant to traditional rules governing summary judg-
ment, but the factual circumstances that justify its use in this situa-
tion are limited. In Interest of S.N., 329 P.3d at 283-84.

Once a party moving for summary judgment has demonstrated
that no genuine issue of material fact exists, the party opposing sum-
mary judgment must set forth by affidavit or properly authenticated
documents facts showing that there is a genuine issue for trial. A.C.,
170 P.3d at 846. Allegations in pleadings or arguments will not suf-
fice. Id.; see also S.N., 329 P.3d at 282 (stating that the nonmoving
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party cannot rely on pretense, apparent formal controversy, allega-

tions or denials in pleadings, argument, or mere assertion of a legal

conclusion to avoid summary judgment).

TIP Several Court of Appeals decisions hold that one parent’s
admissions cannot support summary judgment against the other
parent. See, e.g., U.S., 121 P.3d 326 (Colo. 1982) (holding that the
father’s admissions regarding fault of the mother were legally
insufficient to sustain a motion for summary judgment against
mother); M.M., 2017 COA 144, § 22 (sustaining summary judgment
against the father not based on the mother’s admission but on the
father's own acknowledgment that children were in an injurious
environment while in the mother’s care). Recent caselaw holding
that findings concerning the acts or omissions of the specific
parent are not required for injurious environment or lack of
proper parental care through no fault of the parent, see Required
Findings / Bases for Adjudication section, infia, may result in
more motions for summary judgment against a parent who has
requested a jury trial when the other parent has admitted to one
of these grounds as the basis for adjudication. Counsel seeking
summary judgment under such circumstances should include
supporting documentation that meets the requirements of C.R.C.P.
56. RPC can consult the ORPC Motions Bank for samples of
summary judgment motions and responses.

Given the time frames for adjudication in EPP cases, it is not pos-
sible for a party moving for summary judgment to comply with the
time frames set forth in C.R.C.P. 56(c). A.C., 170 P.3d at 844. Hence,
a court order allowing the department to file a motion for summary
judgment 21 days before the scheduled trial has been upheld by the
Court of Appeals. Id.

5. Dismissal

If the department seeks to dismiss the D&N petition, the GAL has
standing to object to the department’s request to dismiss. People in the
Interest of R.E., 729 P.2d 1032, 1033-34 (Colo. App. 1986). The D&N
petition may not be dismissed over the objection of the GAL without
a hearing to specifically determine whether the petition is supported
by a preponderance of the evidence and whether the child is, in fact,
dependent or neglected. Id. The GAL has standing to appeal a court’s
order dismissing the petition. Id.
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6. Admissions

Procedures for admission of the allegations in the petition are set
forth in C.R.J.P. 4.2. After advisement, the respondents must admit
or deny the allegations contained in the petition. C.R.J.P. 4.2(b). To
accept an admission, the court must find that the admission is vol-
untary and that the respondent understands his or her rights, the
allegations contained in the petition, and the effect of the admis-
sion. C.R.J.P. 4.3(c). The court may accept a written admission if
the respondent has affirmed under oath that the respondent under-
stands the advisement and the consequences of the admission and if
the sworn statement allows the court to make the required findings
regarding the respondent’s understanding and the voluntariness of
the admission. C.R.J.P. 4.2(d).

Because adjudication is to the status of the child, a parent does not
have to be adjudicated to be at fault for the dependency or neglect
of the child and a no-fault admission is legally binding. People in the
Interest of PD.S., 669 P.2d 627, 627-28 (Colo. App. 1983).

Several Court of Appeals decisions analyze the implications of one
parent’s admission when the other parent requests an adjudicatory
trial. These cases articulate the following principles:

0O An admission by one parent is “not necessarily dispositive of
allegations disputed by other named respondents.” People in the
Interest of A.M., 786 P.2d 476, 479 (Colo. App. 1989). Hence, an
admission by one parent that the child is dependent or neglected
as a result of actions or inactions of another parent is not legally
sufficient to sustain the petition as to the other parent, and the
other parent retains the right to a jury trial. See id. at 479; People ex
rel. U.S., 121 P.3d 326, 327 (Colo. App. 2005) (noncustodial father’s
fault-based admission was legally insufficient to bind custodial
mother, who prevailed at an adjudicatory jury trial).

O If one parent admits that a child is dependent or neglected but
the other parent exercises the right to an adjudicatory trial and
prevails, the child is not dependent or neglected, and the court
no longer has jurisdiction over the matter. See A.H., 271 P.3d
at 1121-23 (holding that the court’s subject matter jurisdiction
terminated when jury found child not dependent or neglected
as to the father, even though the mother had entered a “no-fault”
admission); People in the Interest of TR.W., 759 P.2d 769, 771 (Colo.
App. 1988) (D&N petition was not sustained when noncustodial
parent entered a “no-fault” admission but jury found that the
child was not dependent or neglected as to the custodial parent);
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People ex rel. S.G.L., 214 P.3d 580, 583 (Colo. App. 2009) (custodial
mother’s admission that child was dependent or neglected based
on lack of proper parental care was not binding as to custodial
father); In Interest of N.G., 303 P.3d 1207, 1216 (Colo. App. 2012)
(adjudication of the child “as to” the mother did not avoid the
need for adjudication of the child “as to” the father); In the Interest
of S.T., 361 P.3d 1154, 1156 (Colo. App. 2015) (holding that the
juvenile court lacked subject matter jurisdiction to allocate
parental responsibilities to grandparents after the father prevailed
at an adjudicatory trial to the court, even though the mother

had admitted that the child was dependent or neglected based

on injurious environment). But see R.S., 416 P.3d at 914 (not
questioning trial court’s decision to maintain jurisdiction after
dismissing one parent).

TIP Some of these Court of Appeals decisions reference the
court’s subject matter jurisdiction. While the Supreme
Court’s decision in J. W. clarifies that the adjudication
determination implicates the court’s jurisdiction over the
child rather than subject matter jurisdiction, J. W., 406 P.3d
at 858, the Court of Appeals decisions requiring dismissal
do not necessarily rest on a subject matter jurisdiction
analysis. However, as personal jurisdiction challenges are
waived if not raised in a timely manner, to the extent that
these decisions allow challenges to be raised late in the
proceeding or on appeal, they should be read with cau-
tion. See tip in Purpose of the Hearing section, supra.
Additionally, the procedural right to a hearing articulated
by these cases should not be read to impose a substantive
requirement that adjudication be made “as to” the parent.
See Focus on the Child’s Status subsection, supra.

0O In instances in which one parent has entered an admission and
the other parent has requested an adjudicatory trial, the admission
supports continuing jurisdiction pending determination of whether
the child is dependent or neglected. A.H., 271 P.3d at 1122-23.

In cases in which a client seeks to enter into an admis-
sion but the other parents/respondents have not entered
into an admission, RPC should make sure the client
understands that if the other parent/respondent prevails
at trial, the court may no longer have jurisdiction over
the matter and the child will be returned to the prevailing
parent/respondent.

TIP
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When making an admission, the respondent may also choose to
waive the establishment of the factual basis. C.R.J.P. 4.2(b)-(c);
People ex rel. N.D.V., 224 P.3d 410, 415 (Colo. App. 2009). In such
circumstances, the GAL should ask the court to reserve the right to
treat all issues, if the court does not do so on its own motion. This
will preserve the ability to appropriately address any and all treat-
ment issues that arise during the case. RPC should likewise advise
clients as to the implications of an agreement to treat all issues.

Even if a parent enters into a written admission, RPC should
ensure the court advises the parent prior to accepting the admis-
sion, not only to ensure the parent understands his or her rights

TIP

but also to make appropriate inquiries to establish the admission is
knowing and voluntary.

Even a parent who makes an admission retains the right to appeal
after disposition. If a parent enters an admission, RPC must con-
tinue to advise parents as to this right so the parent can appeal

in the event of an irregularity in the admission or disposition. See
Appeals section in Dispositional Hearing chapter.

TIP

7. Continued/Deferred Adjudication

Section 19-3-505(5) allows a court, after finding that the allegations
in the petition are supported by a preponderance of the evidence, to
continue the hearing from time to time. To continue the adjudicatory
hearing under these circumstances, consent must be given by
all parties, including the child and the parent after being fully
informed of their rights, including the right to have an adjudication
either dismissing or sustaining the petition. § 19-3-505(5)(a). The
continuance may not extend beyond six months without review by
the court. § 19-3-505(5)(b). After review, the court may continue the
case for an additional period not to exceed six months, after which
the petition shall either be dismissed or sustained. Id.; see also People
in the Interest of K.M.J., 698 P.2d 1380, 1381-82 (Colo. App. 1984).
During the time the hearing is continued, the court may allow the
child to remain at home or in the temporary custody of another
person or agency. § 19-3-505(5).

In cases in which a child is under six and placed out of the home,
the GAL must keep EPP time frames in mind when making a
determination of whether to agree to a continued adjudication. See
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TIP

TIP

EPP Procedures fact sheet. Additionally, the GAL should keep
in mind that a valid adjudicatory order is required for the court to
allocate parental responsibilities to a nonparent, see People ex rel.
K.A., 155 P.3d 558, 561 (Colo. App. 2006), and that an adjudication
of dependency or neglect is a prerequisite to termination of the
parent-child legal relationship. § 19-3-604(1)(a)-(c).

In People in Interest of ]. W., the Colorado Supreme Court held that
the juvenile court’s jurisdiction rests on the factual status of the
child as dependent or neglected rather than the formal entry of the
adjudication order. 406 P.3d at 859 (Colo. 2017). The court took care
to state that this case did not involve a deferred adjudication. In
N.G., 303 P.3d at 1213, a division of the Court of Appeals character-
ized a continued adjudication as “postponement of a final decision
of whether the child is or remains dependent or neglected, subject
to presentation of additional evidence.” Accordingly, the court held
that because adjudication relates to the status of the child on the
date of the adjudication, a parent who has entered into a deferred
adjudication that is neither revoked nor expired is not barred by

an earlier admission from requesting an evidentiary hearing.

N.G., 303 P.3d at 1210. At that hearing, the court must consider the
child’s current status, and relevant evidence may include “new”
evidence incurred during the deferral period. Id. at 1213-14. The
court also held that the Troxel presumption of fitness will ordinarily
survive the entry of a deferred adjudication, particularly when the
deferred adjudication is based on a no-fault admission. Id. at 1215.
While /. W.’s impact on the N.G. decision remains to be resolved,
deferred adjudication orders should clearly state whether they are
intended to resolve the factual status of the child and impact the
Troxel presumption of fitness. See Adjudication Principles and
Implications section, supra.

RPC must advise parents who enter into a deferred adjudication
that they do not have a right to appeal, unless or until an adjudica-
tion and disposition are entered at a later date.

8. Informal Adjustment

Although technically not an adjudication, an informal adjustment
can serve as an alternative to an adjudication. On the basis of a
preliminary investigation, the court may make whatever informal
adjustment is practicable without a petition if the child and his or
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her parents, guardian, or other legal custodian are informed of their
constitutional and legal rights, including being represented by coun-
sel at every stage of the proceedings; facts establishing prima facie
jurisdiction are admitted; and written consent is obtained from the
parents, guardian, or other legal custodian and from the child, if
the child is of sufficient age and understanding. § 19-3-501(1)(c)(D).
Informal adjustments may not extend longer than six months.
§ 19-3-501(1)(c)(1I). Admissions of fact made to establish prima facie
jurisdiction shall not be used in evidence if a petition is filed. § 19-3-

501(1)(¢)(D)(B).

As with continued adjudications, GALs should keep in mind EPP
time frames and the requirement of a valid adjudicatory order for
termination of parental rights or allocation of parental responsibili-
ties to a nonparent in determining whether an informal adjustment
is in the best interests of the child. See EPP Procedures fact sheet.

TIP

. BURDEN OF PROOF

To adjudicate a child dependent or neglected, the court must find
one of the bases set forth in § 19-3-102 by a preponderance of the
evidence. § 13-25-127(1); Zollinger, 476 P.2d at 265; In re People in the
Interest of R.K., 505 P.2d 37, 38 (Colo. App. 1972); A.M.D., 648 P.2d
at 639-40; O.E.R, 654 P.2d at 316-17 (applying a preponderance of
evidence burden to adjudicatory hearing does not violate parent'’s
due process rights). Vague references to a child’s best interests can-
not be substituted for the specific findings required by the Colorado
Children’s Code. C.M. v. People, 601 P.2d 1364, 1365 (Colo. 1979). A
finding that a child is dependent or neglected must be based on more
than the mere possibility that a child is abused or neglected—the
facts must be established by credible and admissible evidence. People
in Interest of D.M.FD., 497 P3d 14, 19 (Colo. App. 2021) (internal
citations omitted).

ICWA does not set forth a higher burden of proof for the adjudica-
tory hearing. See 25 U.S.C. § 1912; People in the Interest of L.L., 395
P.3d 1209, 1217 (Colo. App. 2017). However, if the court places a
child in foster care at the adjudicatory hearing, additional findings

TIP

will need to be made based on clear and convincing evidence. See
ICWA fact sheet.

LEEW Adjudicatory Hearing



. REQUIRED FINDINGS/BASES FOR ADJUDICATION

Section 19-3-102 sets forth the criteria defining a dependent or
neglected child, which include abandonment, abuse or mistreat-
ment, lack of proper parental care, injurious environment, neglect,
“no-fault,” beyond control of parent, born affected by alcohol or sub-
stance exposure where the infant’s health or welfare is threatened by
substance abuse, and habitual abuse of another child by the parent/
guardian. Specific considerations for each of these criteria will be
detailed below. Adjudication relates to the status of the child as of the
date of adjudication. J.G., 370 P.3d at 1163.

The child’s age and residence are deemed admitted unless spe-
cifically denied before the adjudicatory hearing. § 19-3-505(1). The
petitioner is not required to prove the child must be separated from
the parent, guardian, or legal custodian. § 19-3-505(2). The child
must be under the age of 18 at the time of the adjudication for the
court to have subject matter jurisdiction. In Interest of M.C.S., 327
P.3d 360, 361-62 (Colo. App. 2014). Evidence that child abuse or non-
accidental injury has occurred constitutes prima facie evidence that
a child is neglected or dependent, and such evidence is sufficient to
support an adjudication. § 19-3-505(7)(a).

Adjudications of neglect or dependency are not made as to the par-
ents but rather relate only to the status of the child. People v. Interest
of TT!, 128 P.3d 328, 331 (Colo. App. 2005); PD.S., 669 P.2d at 628.

There is no distinction between findings of dependency and findings
of neglect. People in the Interest of D.L.E., 645 P2d 271, 275 n.6 (Colo.
1982) (citing People in the Interest of D.L.E., 614 P.2d 873 (Colo. 1980)).

An adjudication must be based on consideration of existing circum-
stances and not on speculation concerning future possibilities. People
in the Interest of C.T., 746 P.2d 56, 58 (Colo. App. 1987). However, a
child may be adjudicated dependent or neglected even if the parents
have never had custody of the child, because a requirement that the
child be placed with a parent to determine whether the parent could
provide proper care would contravene the preventative and remedial
purposes of the Children’s Code. People in the Interest of D.L.R., 638
P.2d 39, 42 (Colo. 1981). Evidence showing prospective harm to the
child if returned to the parents may be sufficient to support the adju-
dication of the child. Id. at 40; see also S.N., 329 P.3d at 281. Evidence
related to a parent’s past treatment of other children or prior actions
may be relevant to a determination of dependency or neglect based
on prospective harm. See A.W., 363 P.3d 784, 788-89 (Colo. App.
2015); D.L.R., 638 P.2d at 42.
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The possibility that court action, such as modification of a par-
enting plan, will ameliorate the situation does not mean that the
children are not dependent or neglected. M.M., 2017 COA 144, { 11.

1. Abandonment

A child is dependent or neglected if abandoned by a parent, guard-
ian, or legal custodian. § 19-3-102(1)(a). Although § 19-3-102 does not
define abandonment, § 19-3-604(1)(a)(I) sets forth abandonment as
an appropriate basis for termination of parental rights when (1) the
parents have surrendered custody for at least six months and have
not manifested during that period a firm intention to resume custody
or made permanent legal arrangements for the child’s care during
that time; or (2) the identity of the parents has been unknown for at
least three months and reasonable efforts to find them in accordance
with § 19-3-603 have failed.

When a child has been abandoned by parents, a court may find
that the child is dependent or neglected, notwithstanding the fact
that the child may be currently receiving adequate care from other
persons. People in the Interest of M., 609 P.2d 1123, 1124-25 (Colo.
App. 1980); see also Jones v. Koulos, 349 P.2d 704, 706 (Colo. 1960) (dis-
tinguishing a parent providing for child’s well-being by placing care
in a trusted family member or friend, indicating the parent’s proper
concern for the child, from a parent leaving his or her child with total
strangers and failing to provide care or support). However, if a parent
makes arrangements to place the child in the care of someone who
has a genuine interest in the child’s well-being, the evidence tends
to establish that the child was not abandoned. Diernfeld v. People, 323
P.2d 628, 631 (Colo. 1958). A child placed with friends or relatives
has been held to receive proper parental care when the parent sends
gifts of clothing, money, food, and medical supplies to the child and
has engaged in frequent visits and communication with the child.
Jones, 349 P.2d at 706 (citing Foxgruber v. Hansen, 265 P.2d 233, 234
(Colo. 1954)). The single fact that the parent has not made support
payments does not establish that a child is dependent or neglected.
In re People in the Interest of E.F.C., 490 P.2d 706, 709 (Colo. App. 1971).
Additionally, the Court of Appeals has dismissed the notion of “con-
structive” abandonment as not within the statute, finding that the
likelihood of ongoing criminal activity and reincarceration is insuf-
ficient to demonstrate abandonment. People in the Interest of M.C.C.,
641 P.2d 306, 309 (Colo. App. 1982).
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2. Abuse or Mistreatment

A child is dependent or neglected if a parent, guardian, or legal custo-
dian has subjected the child to mistreatment or abuse. § 19-3-102(1)
(a). Allowing another to mistreat or abuse a child, without taking
lawful means to stop or prevent it, can be held to establish depen-
dency or neglect. Id.; see also R.K., 505 P.2d at 38; People in the Interest
of C.R. v. E.L., 557 P.2d 1225, 1227 (Colo. App. 1976). Evidence of
abuse or neglect includes acts or omission where a child exhibits
skin bruising, bleeding, malnutrition, failure to thrive, burns, frac-
ture of any bone, subdural hematoma, soft tissue swelling, or death
when such condition cannot be justifiably explained by the history
given, the history of the condition is at variance with the type of con-
dition, or the circumstances indicate the condition may not be the
product of an accidental occurrence. § 19-1-103(1)(a). Evidence of
past abuse or mistreatment can also be sufficient to support an adju-
dication of dependency or neglect. TR.W., 759 P.2d at 771-72. The
abuse may be physical, sexual, or emotional. § 19-1-103(1)(a)(I)-(II),
(IV); People v. D.A.K., 596 P.2d 747, 750 (Colo. 1979). Abuse does not
include the reasonable exercise of parental discipline; in such cases,
the question of reasonableness is one that must be decided by the
trier of fact. People in the Interest of M.A.L., 553 P.2d 103, 105 (Colo.
App. 1976).

3. Lacking Proper Parental Care

A child lacking proper parental care because of the acts or omissions
of a parent, guardian, or legal custodian is a neglected or dependent
child. § 19-3-102(1)(b). The court may find a child neglected or
dependent even if such lack of care is through no fault of the parent.
M.S. v. People, 812 P.2d 632, 634 (Colo. 1991). For example, a child
who is developmentally disabled and whose parents cannot find
suitable affordable care for the child may be adjudicated dependent
or neglected. Id. Similarly, although the fact of parental incarceration
alone cannot be the sole basis for an adjudication, the Court of
Appeals has upheld an adjudication in a case in which the father was
bound over for first-degree murder of the child’s mother and had not
made any arrangements for the child’s care. S.B., 742 P.2d at 939.

4. Injurious Environment

If the child’s environment is injurious to the child’s welfare, the child
is dependent or neglected. § 19-3-102(1)(c). A child’s physical care,
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surroundings, and well-being are material to the issue of dependency
and neglect. Diernfeld, 323 P.2d at 631. The Colorado Court of Appeals
has affirmed a dependency and neglect adjudication based on the
mother’s chaotic home life, being subject to domestic violence, lack
of a stable residence, and exposure of children to drugs and sexual
activities. People in the Interest of J.E.B., 854 P.2d 1372, 1376 (Colo.
App. 1993). However, a child cannot be adjudicated dependent or
neglected under this provision based on a mere contention that the
child’s condition “would be improved by changing [the child's] par-
ents or custodians.” People in the Interest of T H., 593 P.2d 346, 348
(Colo. 1979) (upholding the district court’s determination that chil-
dren were not dependent or neglected based on evidence that the
children dressed inappropriately, did not observe proper hygiene,
fought with one another, lived in a house in need of repair, and were
not well accepted at school).

Findings regarding parental fault are not necessary to adjudicate
a child dependent or neglected under this ground. See J.G., 370 P.3d
at 1161. “[T]he focus of the inquiry is on the existence of an injurious
environment rather than who caused it . . . a child may be dependent
or neglected for reasons that are distinct from the parents’ conduct
or condition.” Id. at 1162.

5. Neglect

A child is neglected when a parent, guardian, or legal custodian fails
or refuses to provide the child with proper or necessary care, which
includes subsistence, education, medical care, or any other care neces-
sary for the child’s health, guidance, and well-being. § 19-3-102(1)(d).

The use of spiritual means through prayer in lieu of medical treat-
ment, if in accordance with recognized methods of religious healing,
may not be the sole basis for an adjudication. § 19-3-103(1). A method
of religious healing is deemed to be a recognized method if the reli-
gious healing treatment provides a success rate equivalent to that of
medical treatment or fees and expenses incurred for the treatment
are permitted to be tax-deductible medical expenses or generally rec-
ognized by insurance companies as reimbursable medical expenses.
§ 19-3-103(2). Similarly, a parental decision not to immunize a child
on the basis of medical, religious, or personal belief considerations
shall not be, on its own, the basis for a finding of abuse or neglect.
§ 19-3-103(3).

Religious rights may not interfere with a child’s access to medi-
cal care if the child is in a life-threatening situation or if the child’s
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condition will result in serious disability. § 19-3-103(1). The court
may order the provision of medical treatment for the child pursu-
ant to § 19-1-104(3) if it determines, based on relevant evidence,
that the child is in a life-threatening situation or likely to suffer
serious disability. § 19-3-103(1). The court may order a medical
evaluation of the child to make this determination. Id. A child is
determined to be neglected if the parent, guardian, or legal custo-
dian inhibits or interferes with the provision of court-ordered med-
ical treatment. Id.

In D.L.E., the Colorado Court of Appeals held that although a
parent’s failure to provide medical treatment for her child’s grand
mal seizures was insufficient to support a dependency and neglect
adjudication, given her legitimate use of spiritual healing, once her
child’s health deteriorated to the point his life was endangered, the
child was properly adjudicated dependent or neglected. D.L.E. II,
645 P.2d 271 (Colo. 1982); see also D.L.E. I, 614 P.2d 873.

6. No Fault

A child is dependent or neglected if, through no fault of the parents,
guardian, or legal custodian, the child is homeless, without proper
care, or not domiciled with them. § 19-3-102(1)(e). An adjudication
under this provision “does not turn on parental fault, but instead looks
only to whether the child is without proper care.” M.M., 2017 COA 144,
q 21. A no-fault adjudication does give the court jurisdiction to enter
treatment orders concerning the parent. PD.S., 669 P.2d at 627.

7. Beyond Control of Parent

A child can be determined to be dependent or neglected if the child
has run away from home or is otherwise beyond the control of the
parent, guardian, or legal custodian. § 19-3-102(1)(f). The Colorado
Court of Appeals has held that a child’s refusal to return home after
being brought to the department to disclose sexual abuse did not
establish that the child was beyond the control of the parent when
there was no evidence that the child had run away from home.
C.C.G., 873 P.2d at 42-43.

8. Infant Threatened By Substance Use

In 2020, the Colorado legislature changed the provision that allowed
a child to be adjudicated dependent or neglected solely on the basis
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of testing positive for a Schedule I or II controlled substance. Now, if
a child is born affected by alcohol or substances and the newborn’s
health or welfare is threatened by substance use, the infant can be
determined dependent or neglected. If a mother is taking a drug as
prescribed or recommended and monitored by a licensed healthcare
provider, the child shall not be dependent or neglected based on this
provision alone. § 19-3-102(1)(g). Schedules I and II controlled sub-
stances are defined in §§ 18-18-203 and 18-18-204, respectively. The
Court of Appeals has held that although a fetus is not specifically
included in the Children’s Code’s definition of “child,” evidence of a
parent’s prenatal substance abuse is sufficient to support the filing of
a dependency or neglect petition. T.'T', 128 P.3d at 330.

9. Identifiable Pattern of Habitual Abuse of Another Child by Parent,
Guardian, or Legal Custodian

A child is dependent or neglected if the parent, guardian, or legal cus-
todian has subjected another child or children to an identifiable pat-
tern of habitual abuse. § 19-3-102(2)(a). To adjudicate a child under
§ 19-3-102(2), the court must also make two additional findings. First,
the child must also have been adjudicated dependent or neglected
based on allegations of physical or sexual abuse or a court of compe-
tent jurisdiction must have found the parent caused another child’s
death. § 19-3-102(2)(b). Second, the pattern of habitual abuse and the
abuse must pose a current threat to the child. § 19-3-102(2)(c).

If a petition is filed alleging that a child is dependent or neglected
under these criteria, the county department must engage in con-
current planning to expedite the permanency planning process.
§ 19-3-312(5).

. EVIDENTIARY ISSUES/CONSIDERATIONS

1. Applicability of Colorado Rules of Evidence

A contested adjudicatory hearing is a formal hearing at which stan-
dard evidentiary rules apply. See, e.g., G.E.S., 2016 COA 183, {9 7, 28,
34 (holding that the juvenile court erred in admitting evidence that
the father would not take a polygraph examination, that error was
not harmless, and that the “prejudice to father was increased by the
testimony of several witnesses improperly vouching for the victim’s
credibility”); People in Interest of D.M.FD., 497 P.3d 14, 19-20 (Colo.
App. 2021) (holding that the Department’s reliance on hearsay tes-
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timony of two caseworkers which was not admitted for the truth of
the matter was not sufficient to uphold an adjudication by prepon-
derance of the evidence); see also Hearsay in D&N Proceedings
fact sheet.

In People in Interest of D.M.FD., 497 P.3d 14, 17 (Colo. App. 2021),
the Court of Appeals held that that the department must introduce
sufficient admissible evidence to meet its burden of proof that a
child is dependent or neglected, and that the department cannot
rest its case on hearsay or other evidence that, in response to a
parent’s objections, the court admitted for a limited purpose other
than for the truth of the matter asserted. Additionally, the Court of
Appeals determined that the court’s reliance on a parent’s criminal
convictions without evidence of a connection to whether the par-
ent could care for his child was likewise insufficient to support an
adjudication. Thus, practitioners should strongly consider obtain-
ing witnesses with firsthand knowledge of the facts in question
rather than relying exclusively on hearsay testimony by casework-

TIP

ers, even when such caseworkers are qualified as experts.

2. Inapplicability of Exclusionary Rule

The exclusionary rule does not apply to D&N cases because the soci-
etal cost of excluding relevant evidence does not outweigh the deter-
rent benefits of applying the rule. A.E.L., 181 P.3d 1186, 1192.

3. Self-Incriminating Testimony

Unlike a criminal trial, which allows witnesses to protect them-

selves against self-incriminating testimony, if the respondent refuses

to answer any questions based on a claim of self-incrimination, a

negative inference may be drawn. See Baxter v. Palmigiano, 425 U.S.

308 (1976); Asplin v. Mueller, 687 P.2d 1329, 1332 (Colo. App. 1984).

Parents testifying in a dependency and neglect proceeding have

the right to the advice of counsel on a question-by-question basis to

determine whether to assert their 5th Amendment privilege against
self-incrimination People in Interest of K.S-E., 497 P.3d 46, 54, 56 (Colo.

App. 2021).

TIP RPC should consider the best way to protect their client’s 5th
Amendment right against self-incrimination and discuss arrange-
ments with the court and parties in advance if their client is
expected to testify. Counsel should give special consideration
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to how to advise clients with disabilities or language barriers of
their rights on a question-by-question basis. Arrangements might
include requesting permission to remain next to the client at the
witness stand or requesting recesses so that clients may be fully
advised.

4. Psychotherapist-Patient Privilege

Children in D&N proceedings enjoy the benefit of the psychothera-
pist-patient privilege. L.A.N. v. L.M.B., 292 P.3d 942, 947 (Colo. 2013).
The GAL may exercise the privilege when the child is too young or
otherwise incompetent to exercise the privilege and when the child’s
interests are adverse to those of his or her parents. See id. at 945, 950.
Information that is protected by the privilege cannot be presented as
evidence unless the holder of the privilege has waived the privilege
or the abrogation of the privilege set forth in § 19-3-311 applies. See
id. at 945, 950. Waiver of the privilege may be express or implied. Id.
at 950; see also Children’s Psychotherapist-Patient Privilege fact
sheet.

TIP GALSs must ensure that the court has made a ruling on the holder
of the privilege prior to the introduction of any information pro-
tected by the psychotherapist-patient privilege. GALs who have
been deemed the holder of the privilege must ensure that any
waiver of the privilege serves the best interests of the child, advo-
cate for limited waivers when appropriate, and obtain clear rulings
on the scope of any limited waivers effectuated. See id. at 950-52

(setting forth waiver procedures and considerations).

TIP When their client is not determined to be the privilege holder, RPC
must ensure that assertions of privilege do not exceed its proper
use. See Children’s Psychotherapist-Patient Privilege fact

sheet.

. SETTING THE NEXT HEARING

1. If Child Is Not Found to Be Dependent or Neglected

If the child is found dependent upon proper evidence, then, and
only then, should the court in orderly procedure receive evidence to
determine the disposition of the child. See In re People in the Interest of
Murley, 239 P.2d 706, 709 (Colo. 1951); Peterson v. Schwartzmann, 179
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P.2d 662, 663-64 (Colo. 1947). If the child is not found to be depen-
dent or neglected, there is nothing further to be considered and the
action should be dismissed. Peterson, 179 P.2d at 663-64; T.R.-W., 759
P.2d at 771. When the court finds that the allegations of the petition
are not supported by a preponderance of the evidence, the court
must order the petition dismissed and the child discharged from any
detention or restriction previously ordered; order the discharge of
the parents, guardian, or legal custodian from any restriction or other
previous temporary order; and inform the respondent that, pursuant
to § 19-3-313.5(3)(f), the department shall expunge the records and
reports for purposes related to employment or background checks.
§ 19-3-505(6).

RPC must advise their client about the collateral implications of
confirmed TRAILS findings and, when a client prevails at adjudica-
tory trial, the necessity for clients to ensure the records have been

TIP

expunged for employment and background checks.

2. If the Child Is Found to Be Dependent or Neglected

If the child is found to be dependent, the next scheduled hearing will
be the dispositional hearing. The Colorado Children’s Code provides
for a combined or bifurcated adjudicatory-dispositional procedure.
People in the Interest of M.B. v. J.B., 535 P.2d 192, 195 (Colo. 1975).
When possible and appropriate, the dispositional hearing should
occur at the same hearing after the order of adjudication; otherwise,
it must be set within 30 days for EPP cases and 45 days for all other
cases. See Dispositional Hearing chapter.
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IV
Dispositional Hearing

DISPOSITIONAL HEARING CHECKLIST—GAL

. BEFORE

O Review the dispositional hearing report and proposed treatment
plan in advance of the dispositional hearing. Determine whether
the proposed treatment plan:

O Addresses the issues affecting the child’s health, safety, and
welfare that require state intervention.

O Is reasonable and calculated for success.

O Is specific to the needs of the family.

O Appropriately addresses each household member, including
the child.

m  Ensure the child’s needs have been fully assessed and
addressed, including physical, mental, emotional, develop-
mental, health and dental, education, ability to participate
in extracurricular and other age-appropriate activities, and
general well-being.

m  Ensure parenting time and contacts with relatives, kin, and
siblings, as determined by the needs of the child.

m  Determine whether the child is able to comply with the
proposed orders and whether orders regarding the child are
appropriate and necessary.

m  Ensure each child has been consulted in the development
of the child’s treatment plan. Further, for children 14 years




of age or older, ensure they have been consulted and have
been allowed to choose two members of the case planning
team to assist them.

m Determine whether any person who is not a respondent
should be made a special respondent for inclusion in the
treatment plan.

O Provides for services that are culturally appropriate and avail-
able in respondent’s and child’s first language, if necessary.

O In EPP cases, determine whether the department has listed ser-
vices in the dispositional hearing report that are available to fam-
ilies, specific to the needs of the child and the child’s family, and
available in the community where the family resides as required
by § 19-1-107(2.5).

O Conduct independent investigation and consider whether:

O Services can be consolidated.

O Any additional services are needed.

O If family time/visitation is occurring in the appropriate envi-
ronment and with the appropriate frequency.

O If an appropriate treatment plan cannot be devised, statutory
grounds exist to support such a finding and it is in the child’s
best interests to proceed without a treatment plan for the family.

O Determine whether proper notice has been sent.

O Respond to motions filed by parties and intervenors, as
appropriate.

O Contact the child and discuss the treatment plan in a developmen-
tally appropriate manner.

O Explain the components of the treatment plan and obtain the
child’s input and position regarding:

m  The child’s perspective on the family’s needs.

m  Proposed treatment plan recommendations.

m  Placement options.

m  Need for services and whether services are reasonably tai-
lored to meet those needs.

Visits with respondent(s), sibling(s), relatives, and others.

m  Availability of a visit supervisor (e.g., friend, relative,
church member).

®m Interest in respondent’s involvement in child’s life through

attendance at school events, doctor appointments, or other

similar events. Identify events and activities.
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O Determine whether child wants you to report his or her posi-
tion to the court and whether the child would like to attend
court. Advocate for elimination and/or mitigation of barriers
impeding child’s participation in court.

0 Continue independent investigation, conduct assessment, and for-
mulate position on:

O Custody and placement of the child.

m  Whether there is a current safety risk to the child if
in, or returned to, the physical custody of one or both
respondents.

m  What can be done to prevent/eliminate need for removal
(e.g., changes in living environment, services) or to facili-
tate return home.

O Treatment plan components. Consider whether:

m  The court should order the child be examined by a physi-
cian, surgeon, psychiatrist, or psychologist.

m  The child has a developmental disability, thereby requir-
ing the court to refer the matter to a community-centered
board.

m  Older youth services, such as any services necessary for a
successful transition to adulthood, should be included in
the treatment plan.

O Review the need for testimony, including the need to proffer tes-
timony of the preparer of any reports, evaluations, or assessments
being offered by the parties.

O Determine need to proffer expert testimony and, if necessary,
request approval from OCR.
O Serve subpoenas on needed witnesses.

O Review respondents’ compliance with interim services and get
updates from service providers.

0O Ensure parents were involved in the case plan or that efforts were
made to engage the parent.

O Obtain information about family time and visitation services,
and determine if they are sufficient or if any changes are recom-
mended and review any available reports.

O Consider whether to seek placement change, service provider
input, evaluations, visitation changes, sibling visitation or reunifi-
cation, kinship placement, or interpreter services.

O Assess whether any additional information provides reason to
know the child is an Indian child.
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O Determine whether delay or continuance is necessary, serves the
child’s best interests, and meets statutory restrictions.

. DURING

H102

0O Advocate position and proffer necessary evidence.

O Present child’s position to court unless requested by child not to
do so. If the child appears, introduce the child to the court before
stating the position.

0O Ensure that any information providing reason to know the child is

an Indian child is reported to the court and, if so, ensure compli-

ance with ICWA’s required notice provisions.

Q Ensure the court:

o

Enters orders regarding appropriate custody of the child

according to one of the following:

m  Legal custody with one or both parents or the guardian.

m  Temporary legal custody with a relative or other suitable
person.

m  Temporary legal custody with the department or a child
placement agency.

m  Placement of the child in a hospital or other suitable facility
for the purpose of examination/treatment by a physician,
surgeon, psychiatrist, or psychologist.

Approves and orders an appropriate treatment plan or finds

that an appropriate treatment plan cannot be devised as to a

specific respondent under narrowly defined statutory bases.

O Request appropriate orders, such as:

Q
o

o

Case plan specific to the family and child.

Special services (to address, e.g., foreign language or geograph-
ical concerns).

Protective order under C.R.S. § 19-3-207(2) to protect state-
ments made during the course of treatment from being used
against the respondent.

O Ensure court addresses:

o
Q
Q

Placement.

Services.

Visits with respondents, siblings, relatives, and other appropri-
ate persons.
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m  Advocate for frequent and meaningful visits outside of
the agency when appropriate; agency visits may not fairly
depict family functioning or provide an opportunity for
meaningful interaction.

O Whether the department has made reasonable efforts to pre-
vent or eliminate the need for removal. Make record of any
issues with reasonable efforts.

O Setting the next hearing.

O If the child/youth is in a QRTP, ensure the court engages in
the review required by FFPSA and Colorado’s implementing
legislation.

O Obtain ruling on privilege holder if child is receiving any services
covered by psychotherapist-patient privilege and privilege holder
has not yet been determined by court. Seek modification of privi-
lege holder as appropriate.

O If the child is an Indian child or there is reason to know the child
is an Indian child, seek finding on whether active efforts have
been made to provide remedial services and rehabilitative pro-
grams designed to prevent the breakup of the Indian family and,
if the child is in foster care placement, whether these efforts have
proven unsuccessful.

. AFTER

O Review court orders for accuracy.

O Consult with child in a developmentally appropriate manner to
explain court rulings and answer questions. Seek child’s position
regarding next hearing.

0 File necessary pleadings if pursuing rehearing, reconsideration,
judicial review, or appeal.
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DISPOSITIONAL HEARING CHECKLIST—RPC

. BEFORE

O Consider whether expert evaluation or testimony will promote a
more successful treatment plan. If so, request the expert as early
as possible from ORPC, and consider consulting with ORPC staff.

O Review the dispositional hearing report and proposed treatment
plan in advance of the dispositional hearing. Determine whether
the proposed treatment plan:

O Addresses the issues affecting the child’s health, safety, and
welfare that required state intervention.

O Is reasonable and calculated for success.

O TIs specific to the needs of this family.

O Appropriately addresses each household member.

m  Determine whether the client is able to comply with the
proposed orders and whether it is appropriate and neces-
sary to make such an order.

m  Determine whether any person not a respondent should be
made a special respondent for inclusion in the treatment
plan.

O Provides for services that are culturally and developmen-
tally appropriate and available in the client’s first language, if
necessary.

O 1In EPP cases, lists services in the dispositional hearing report
that are available to families, specific to the needs of the child
and the child’s family, and available in the community where
the family resides as required by § 19-1-107(2.5).

O Provides appropriate accommodations for a parent with a
disability.

O Meet with the client. Counsel and strategize regarding desires and
positions on the following:

O Recommended treatment plan components and measurements
of success. Confirm that client was consulted in developing the
treatment plan.

O Placement (with client, noncustodial parent, relative, current
caretaker).

O Need for services, convenience of proposed treatment provid-
ers, and whether services are reasonably tailored to client’s
needs.

Dispositional Hearing [Jzi(J3



O Ability to substantially comply with treatment plan within
allotted time.

O Visits with child, siblings, grandparents, and others.

O Availability of a visitation supervisor (e.g., friend, family,
church member, coworker, or other person).

O Ability to be involved in child's life through attendance at
school events, doctor appointments, or other similar events.
Identify events and activities.

O Assess client’s support system.

O Provide client a copy of the proposed treatment plan.

O Ifclient is in custody, visit client and ensure client is either trans-
ported or appears by telephone for the hearing.

0O Determine whether a contested or uncontested dispositional
hearing will be necessary. If a contested hearing is needed, RPC
should decline magistrate jurisdiction to eliminate the need for
judicial review if an appeal is necessary.

O Assess and formulate positions on the following:

O Current safety risk to child if in custody of one or both parents.

O What can be done to prevent/eliminate the need for removal
(changes in living environment, services) or to facilitate return
home.

QO Consider the need for testimony, including expert testimony,
and the need to require testimony of the preparer of any reports,
evaluations, or assessments being proffered by the parties. Issue
subpoenas, as appropriate.

O Review client’s compliance with interim services and get updates
from service providers.

O Consider filing motions addressing change of placement, evalua-
tions, increased visits, visits in a less restricted setting, decreased
substance abuse monitoring, the need for in-patient treatment,
sibling visits or reunification, kinship placement, and interpreter
services.

0O Determine whether delay or continuance is necessary and meets
statutory restrictions.

O If proceeding to a contested hearing, formulate position and litiga-
tion strategy and:

O TIssue subpoenas.

O Exchange witness and exhibit lists.

O Conduct witness interviews.
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O Prepare trial notebook (including opening, direct and cross-
examinations, law to support positions, closing).
O Comply with pretrial orders.

. DURING

O Advocate client’s position and proffer necessary evidence.

O Request orders to seal any mental health or substance abuse treat-
ment reports or records that may be part of or attached to the
dispositional report.

O Request protective orders preventing sharing of sensitive
treatment and evaluation results with other parties or special
respondents, as necessary.

O Ensure that the court, by a preponderance of the evidence:

O Enters order regarding appropriate custody of the child accord-
ing to one of the following:

m  Legal custody with one or both parents or the guardian.

m  Temporary legal custody with a relative or other suitable
person.

m  Temporary legal custody with the department or a child
placement agency.

m  Placement of the child in a hospital or other suitable facility
for the purpose of examination/treatment by a physician,
surgeon, psychiatrist, or psychologist.

O Approves and orders an appropriate treatment plan or finds
that an appropriate treatment plan cannot be devised as to a
specific respondent under narrowly defined statutory bases.

O Request appropriate orders such as:

O Case plan specific to the family and child.

O Special services (addressing, e.g., foreign language or geograph-
ical concerns).

O Protective order under § 19-3-207(2) to protect statements
made during the course of treatment from being used against
the respondent.

O If the child/youth is in a QRTP, ensure the court engages in
the review required by FFPSA and Colorado’s implementing
legislation.

O Present evidence as to client’'s compliance with interim treatment
plan orders or changed circumstances.
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QO Ensure court addresses:
O Placement.
O Services.
O Visits with child, siblings, relatives, and other appropriate
persons.

m  Advocate for frequent and meaningful visits outside of
the agency; agency visits may not fairly depict family
functioning.

O Whether the department has made reasonable efforts to pre-
vent or eliminate the need for removal.
O Setting the next hearing.

. AFTER

O Meet with client to explain court rulings and answer questions.

O Advise client about appellate rights, and obtain appellate waiver or
submit appellate transmittal form to ORPC.

O Develop timeline of important dates and calendar reminders.

O Discuss with client how to keep track of important dates and con-
tact information for service providers.

0 Ask caseworker to provide you with a written copy of service
referrals.

O Discuss interim objectives with client (e.g., when should services
begin, when should visits increase, etc.) and instruct client to con-
tact you when appropriate.

O File necessary pleadings if pursuing rehearing, reconsideration,
judicial review, or appeal.

O Setschedule for future meetings with client.

O Obtain court orders and review for accuracy and sufficiency.
Provide client with copy of court orders.




BLACK LETTER DISCUSSION AND TIPS

The goal of the dispositional hearing is to determine for a child who
has been adjudicated dependent or neglected the proper order of
disposition best serving the interests of the child and the public.
§§ 19-3-507(1)(a), 19-1-103(43). Specifically, the court makes a deter-
mination about the child’s legal custody, decides whether an appro-
priate treatment plan can be devised to address the issues that led
to the department’s involvement, and approves an appropriate treat-
ment plan. The dispositional hearing also serves as another juncture
in the case at which the court evaluates the department’s efforts to
prevent unnecessary out-of-home placement and to facilitate reuni-
fication, determines whether placement with siblings is in the best
interests of each child in a sibling group, and reviews the efforts that
have been made to locate an appropriate relative placement. See gen-
erally § 19-3-508.

The dispositional hearing is an important hearing in the D&N
proceeding, and if the case ultimately proceeds to termination of
the parent-child legal relationship, failure to hold a dispositional
hearing will result in reversal of the termination order. See People
in Interest of B.C., 2018 COA 45.

The dispositional hearing is a critical time to ensure the family is
getting individualized treatment and services and not just boiler-
plate treatment plans. These are the building blocks of reunifica-
tion; they should be tailored to each family and appropriate for the
individuals. Early engagement in services can help achieve suc-
cess. In addition, it is important that the GAL and other profession-
als identify stable and supportive adults in the child’s life to ensure
the child remains in contact with family (including extended fam-
ily) and other people important to the child.

TIP

RPC should consider whether early expert testimony will promote
a more successful, individualized treatment plan. RPC can request
experts from ORPC but need to do so early in the case so as not to
inordinately delay disposition.

TIP

. TIMING OF HEARING

The date of the adjudication determines the date of the dispositional
hearing. A child must be adjudicated dependent or neglected before
a dispositional hearing can be held. § 19-3-507(1)(a); People ex rel. ].L.,
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121 P.3d 315, 316 (Colo. App. 2005). Since each parent is entitled to
their own adjudicatory process (see Adjudicatory Hearing chap-
ter, supra), a dispositional hearing for a parent cannot take place
until adjudication occurs for that parent.

The dispositional hearing may be held the same day as the adju-
dicatory hearing. § 19-3-508(1). It is the legislative intent that these
hearings be held on the same day whenever possible. Id.; see also
§ 19-3-505(7)(b).

The court must enter a decree of disposition within 30 days of
the adjudication in an EPP case unless good cause is shown and the
court finds delay will serve the best interests of the child. See §§ 19-3-
508(1), 19-3-104; EPP Procedures fact sheet. In cases that are not
considered EPP cases, the court’s entry of a dispositional decree must
occur within 45 days of the adjudication unless the court finds the
best interests of the child will be served by granting a delay. § 19-3-
508(1). If the court grants a delay, the court must set forth the reasons
why a delay is necessary and the minimum amount of time needed
to resolve the reasons for the delay, and it must schedule the hearing
at the earliest possible time following the delay. § 19-3-508(1).

The Children’s Code states that, if appropriate, any hearing con-
ducted involving a child subject to EPP procedures must include
all other children residing in the same household whose place-
ment is subject to determination in a D&N proceeding. § 19-3-104.
See EPP Procedures fact sheet.

TIP

CJD 96-08 recommends that if the disposition cannot occur at the
adjudicatory hearing, all dispositional hearings occur within 30 days
of adjudication. CIJD 96-08(2)(c).

Although counsel should advocate for a timely dispositional
hearing, holding the adjudicatory and dispositional hearings

on the same day may lead to an insufficient treatment plan.
While it is in the interests of the child and family to proceed
with treatment as quickly as possible, both the RPC and the GAL
must independently investigate whether (1) the treatment plan
is tailored to address the issues affecting the safety of the child
in the parents’ home and (2) the parents are able to comply with
the requirements of the treatment plan. Counsel should engage
in discovery, communication with the client/the child, and an
independent investigation in making this assessment. Counsel
may request interim treatment orders pending the dispositional
hearing to facilitate timely participation in services and invoke any
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protections of § 19-3-207. See § 19-3-207 fact sheet. Additionally,
as the court will address placement/temporary legal custody of the
child at the dispositional hearing, counsel must assess placement/
temporary legal custody options by investigating potential relative
placements and appropriate joint sibling placements.

The Children’s Code specifically authorizes the dispositional hear-
ing to be continued on the motion of an interested party or by the
court for a reasonable period to receive reports or other evidence.
§ 19-3-507(3)(a). However, any continuance must not exceed 30 days
and must be held within the 30-day and 45-day time frames estab-
lished for the entry of a dispositional decree unless the required
best interests and good cause findings are made. §§ 19-3-104, 19-3-
505(7)(b), 19-3-508(1).

Once the date of the dispositional hearing is scheduled, CID 96-08
sets a strong presumption against continuances in D&N cases, pro-
viding “continuances [should] be granted . . . only upon a finding that
a manifest injustice would occur in the absence of a continuance.”
CJID 96-08(4).

Delay in beginning an appropriate treatment plan serves neither
the child nor the parent in a D&N proceeding. Although counsel
may appropriately need to request that the dispositional hearing
not be held on the same date as the adjudicatory hearing, once
a dispositional hearing is set, counsel should prepare diligently

TIP

for the hearing to avoid needing to request a continuance of the
hearing. Counsel should object to other parties’ requests for a
continuance of the hearing when a continuance will not serve the
interests of the child/client. RPC should consider, if only portions
of the treatment plan are objectionable, setting a hearing on only
those issues that are contested and simply continue that portion of
the hearing.

When the proposed disposition is termination of the parent-child
relationship, the termination hearing may not be held on the same
date as the adjudicatory hearing and the 45-dayand30-day time
frames for dispositional hearings do not apply. § 19-3-508(1). The
court may schedule the dispositional hearing in accordance with the
time frames and procedures set forth for the termination hearing.
§ 19-3-508(1); see also Termination Hearing chapter, infia.
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. CASEWORKER’S REPORT

Prior to the dispositional hearing, the department must provide the
court and the parties a statement of the details of the services offered
to the family to prevent unnecessary out-of-home placement and to
facilitate reunification. § 19-3-507(1)(b). For children under age six,
the caseworker must submit a list of services available to families that
are specific to the needs of the child and the child’s family as well
as available in the community where the child resides. If a parent
has a disability, any identified accommodations and modifications
must be listed in the report prepared for the dispositional hearing.
See Section 19-3-507(1)(c); Disabilities and Accommodations fact
sheet. § 19-1-107(2.5). The caseworker may also submit reports and
other materials relating to the child’s physical, mental, and social
history. § 19-1-107(2). The department is required to file and serve
reports at least five days in advance of hearings, and sanctions may
be imposed if such filing and service are not obtained. CIJD 96-08(3).

GALs serving as the holder of the child’s psychotherapist-patient
privilege should ensure that the caseworker’s report does not con-
tain privileged information and move to strike any such informa-
tion contained in the report. The failure to do so may be construed
as an implied waiver of the child’s privilege. See generally L.A.N.

v. L.M.B., 292 P.3d 942 (Colo. 2013); Children’s Psychotherapist-
Patient Privilege fact sheet.

It is important that the GAL receive the dispositional hearing
report in a timely manner as the treatment plan ordered by the
court sets the framework for the entire case. The GAL must review

TIP

the report for accuracy, ensure the treatment plan contains all ser-
vices necessary to successfully reunite the family and is individu-
ally tailored to the unique needs of the child and family, and assess
the ability of the family and child to comply with the expectations
in the treatment plan. Additionally, the GAL must consult with the
child regarding the proposed treatment plan and, for children 14
years of age or older, ensure the child was able to utilize two team
members to assist them in the treatment planning process. See 42
U.S.C. § 675(1)(B); 12 CCR 2509-4: 7.305.2(A) and (C).

RPC should continue their thorough and independent investigation
and proactively address any issues with receiving the dispositional
hearing report in a timely manner. The treatment plan ordered by

TIP

LIl Dispositional Hearing



TIP

the court is a critical document because it sets forth the expecta-
tions for the parent(s), the child, and the department with regard
to the services and efforts that must be made. The report is a part
of the department’s records and may become part of the court’s
records through § 19-1-107(2) or other evidentiary means. See
Hearsay in D&N Proceedings fact sheet. It is important for RPC
to review the report in advance of the hearing to confirm the accu-
racy of the information in the report and for RPC to review the
report with the parent to confirm that the parent understands the
information presented in the report. Review of the report is also
necessary preparation for the dispositional hearing, because RPC
should ensure that the treatment plan is tailored to the unique
needs of the family as documented in the report. Receipt of the
report at the beginning of the dispositional hearing does not allow
for adequate preparation. RPC should object to the late filing of the
report and carefully consider the need for a continuance. Although
returning to court at a later date may delay the beginning of treat-
ment, it is important for RPC to be sufficiently prepared for the
hearing.

In districts in which dispositional reports are not provided in a
timely manner, counsel should raise the timely filing of reports as
a systematic issue to be addressed by, for example, the district’s
Best Practice Court Team.

Although the Children’s Code allows the court to receive written
reports and other material relating to the child’s mental, physical,
and social history, along with other evidence, it also states that the
court must require the person who wrote the report to appear at the
dispositional hearing and be subject to direct and cross-examination
if requested by any of the parties. § 19-1-107(2). The court may also,
on its own initiative, order the preparer of the report to appear at
the dispositional hearing if it finds that doing so will be in the best
interests of the child. Id.

TIP

Particularly in cases in which counsel disagrees with the pro-
posed treatment plan or placement, counsel should subpoena the
preparer of any of the reports, evaluations, or assessments being
offered by the department. Through effective cross-examination
of the preparer of a report, evaluation, or assessment, counsel can
highlight the proposed treatment plan’s shortcomings, as well as
information supportive of counsel’s position regarding the appro-
priate disposition of the case.
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. NOTICE

All parties, including GALs and tribes that have intervened, must
receive notice of the dispositional hearing, as must foster parents,
pre-adoptive parents, and relatives with whom the child is placed. See
§ 19-3-502(7). Foster parents, pre-adoptive parents, or relatives who
make a written request for notice of court hearings are entitled to
receive written notice of the dispositional hearing. § 19-3-507(5)(c).
Persons with whom a child is placed must provide prior notice of the
dispositional hearing to the child. § 19-3-502(7). A CASA volunteer
appointed to the case must be notified of the hearing. § 19-1-209(3).

In cases in which the dispositional hearing is held on the same day
as the adjudicatory hearing, counsel must ensure that the required
parties have received notice of the dispositional hearing.

TIP

Unless combined with a termination hearing, see No Appropriate
Treatment Plan section, infra, the dispositional hearing is not
defined as a separate child custody proceeding under ICWA. See
ICWA fact sheet. While neither ICWA’s statutory scheme nor the
2016 ICWA Regulations require notice to be sent to all identified
tribes regarding each individual hearing within a proceeding, the
2016 ICWA Guidelines recommend that state agencies and/or courts
provide notice to tribes and Indian custodians of those events. See
2016 ICWA Guideline D.1; ICWA fact sheet.

. BURDENS OF PROOF

At the dispositional hearing, the court enters findings regarding
the temporary legal custody of the child and the treatment plan.
Generally, the findings made at the dispositional hearing must be
made by a preponderance of the evidence. § 13-25-127(1). If the child
is an Indian child or there is reason to know the child is Indian child,
a clear and convincing burden of proof will apply to some of the
specific findings the court must make before ordering the child into
foster care placement. See ICWA fact sheet.

Certain presumptions apply at the dispositional hearing. Before
a disposition other than remaining with a parent or guardian can
be made, the court must find by a preponderance of the evidence
that a separation of the child from the parents or guardian is in the
best interests of the child. § 19-3-508(2). There is a presumption that
placement of siblings in a joint placement is in the best interests of
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the children, which can be overcome by showing by a preponder-
ance of the evidence that such placement is not in the best interests
of a child or children. §§ 19-3-508(1)(c), 19-3-508(5)(b)(1I).

The statute does not establish a higher burden of proof for orders
finding that no appropriate treatment plan can be devised. See

§ 19-3-508(1)(e)(I). However, such orders likely mean the case is on
the trajectory for terminating the parent-child legal relationship,
which ultimately will require a finding by clear and convincing
evidence that an appropriate treatment plan cannot be devised.

§ 19-3-604(1). Therefore, counsel should advocate that any findings
regarding the inability to devise an appropriate treatment plan at
the dispositional hearing be based on clear and convincing evi-
dence. See, e.g., People in the Interest of T'W., 797 P.2d 821, 822-23
(Colo. App. 1990) (upholding a district court order, containing find-
ings made by clear and convincing evidence, that no appropriate
treatment plan could be devised at the dispositional hearing phase).

. LEGAL CUSTODY ORDERS

At the dispositional hearing, the court will order one of four legal
custody options: (1) legal custody with one or both parents or the
guardian; (2) temporary legal custody with a relative or other suit-
able person; (3) temporary legal custody with the department or a
child placement agency for placement in foster care, a group home,
or other appropriate facility; or (4) placement of the child in a hos-
pital or other suitable facility for the purpose of examination/treat-
ment by a physician, surgeon, psychiatrist, or psychologist. § 19-3-
508(1)(a)-(d).

If the child is an Indian child or the court has reason to know that
the child is an Indian child, any removal of the child must comply
with either ICWA’'s emergency placement or foster care placement
requirements, and any foster care placement must comply with
ICWA'’s placement preferences. Sec ICWA fact sheet.

1. Legal Custody with the Parent

It is the purpose of the Children’s Code to secure care and guidance for
a child preferably in the child’s own home, to preserve and strengthen
family ties, and to remove a child from the custody of parents only
when the child’s welfare and safety or the protection of the public
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would otherwise be endangered. § 19-1-102(1)(a)-(c). Legal custody
with a parent is, thus, the preferred placement option for children
who have been adjudicated dependent or neglected. § 19-3-508(1)(a),
(2). The court may place the child in the legal custody of one or both
parents or the child’s guardian. § 19-3-508(1)(a). Such placement may
be ordered with or without protective supervision. Id.

The department is required to provide reasonable efforts to promote
in-home placement. See Reasonable Efforts fact sheet. In ICWA
cases, the department must make active efforts to provide remedial
services and rehabilitative programs designed to prevent the breakup
of the Indian family and, if the child is in foster care placement, the
court must find that these efforts have proven unsuccessful. See 25
U.S.C. § 1912(d); 25 C.F.R. § 23.120 (requiring active efforts to be doc-
umented in detail in the record); see also ICWA fact sheet.

In evaluating the possibility of in-home placement and advocating
for in-home placement, counsel should fully consider the poten-
tial services, supports, and protective orders available to maintain
legal custody with parents. Examples of such supports/ protective
orders may include, but are not limited to, one parent moving

out of the home; protective orders; respite care or protective day
care; the presence of an appropriate relative, kin, or neighbor in
the home during key points of the day; and intensive in-home
services, coaching, and monitoring by the department. This is an
area where counsel should think outside the box to promote sta-
bility and family connections for children while protecting their
safety and well-being. If cost concerns are raised regarding such
arrangements/supports, it is helpful for counsel to address the rea-

TIP

sonableness of such costs in light of the costs of placing the child
out of the home. Child support orders may also allow a parent to
obtain housing and financial stability supportive of an in-home
placement. See People in Interest of E.Q., 2020 COA 118 (holding
that a juvenile court has subject matter jurisdiction to order child
support over dependent and neglected children, and that the court
must comply with the provisions for determining child support
set forth in § 19-6-106 and the child support guidelines set forth in
§ 14-10-115).

HB 18-1104 requires a court to find, when a parent’s disability is
alleged to impact the health or welfare of a child, whether rea-
sonable accommodations and modifications were provided to
avoid non-emergency removal on the basis of disability alone. See
§ 24-34-805(e).
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2. Legal Custody with Relative or Other Suitable Person

Placement with a relative or a kinship placement is preferred over
foster care. § 19-3-508(1)(b), (3)(b.5), (5)(b); see also § 19-1-115(1)(a);
12 CCR 2509-4: 7.304.21. Kin is defined in the Children’s Code and in
Volume 7 as a relative of the child, a person ascribed by the family
as having a family-like relationship with the child, or a person that
has a prior significant relationship with the child. § 19-1-103(71.3); 12
CCR 2509-4: 7.304.21.

Although relatives/kin may ultimately serve as placements for
children through an allocation of parental responsibilities, designa-
tion as legal guardians, or adoption, the two most common forms of
relative/kinship placement that typically occur at the dispositional
hearing are (1) temporary legal custody granted to the relative/
kin and (2) temporary legal custody granted to the department and
placement with a relative/kin (up to 90 days absent enumerated cir-
cumstances per 12 CCR 2509-4: 7:304.21(C)(5)).

Temporary legal custody granted to a relative/kin may be ordered
pursuant to §19-3-508(1)(b). The court may enter protective
supervision under such conditions as the court deems necessary and
appropriate. Id. If temporary legal custody is ordered to a relative/
kin and it becomes necessary to subsequently remove the child from
the kin placement, the court must order a change in temporary
custody. Background checks and fingerprints are required for relative
placements in accordance with § 19-3-406. The court may order
the department to share this information with the GAL pursuant to
§ 19-3-203(2). See also Relative and Kinship Placement fact sheet.

Counsel should consider requesting that relatives/kin with tem-
porary legal custody of a child be made special respondents. As
special respondents, the relative/kin will be under the jurisdiction
of the court and be required to comply with the court orders nec-
essary for the safety and well-being of the child (e.g., protective
orders and orders to facilitate visits). See Special Respondents
fact sheet.

The department must advise relative/kinship placements of avail-
able support options, the option of being certified as a foster home,
and the possibility of subsidized guardianship, and it must work with
the relative/kin to consider all funding options and support services.
See Relative and Kinship Placement fact sheet.

The GAL should ensure the county is meeting its obligation

TIP
to assess the possibility of certification and fully explore all
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possible supports as set forth in 12 CCR 2509-4: 7.304.21. Foster

care payments, social security benefits, and other supports will

promote the immediate and long-term viability of the placement
and thus serve the best interests of the child by promoting stability
in placement and permanency for the child. See Relative and

Kinship Placement fact sheet.

TIP It is important for RPC to work with parents to provide information
about potential relative placements for the child in compliance
with § 19-3-403(3.6)(a)(I1I) and to continue to discuss potential
relative placements with the parent. If additional information
is obtained, RPC should share it with the other parties as early
as possible before the dispositional hearing. Providing this
information as early as possible gives the department and GAL
more time to examine the appropriateness of the potential
placement, decreasing the likelihood that unresolved questions
about the placement will delay appropriate placement with
relatives/kin at the dispositional hearing. GALs also should
engage in an independent investigation of potential relative/kin
placements as early as possible in the case.

Although preferred, placement with a relative/kin is an out-of-
home placement. Before the court may order custody of a child to
a relative/kin, the court must find by a preponderance of the evi-
dence that separation of the child from the parent or guardian is in
the child’s best interests. § 19-3-508(2). Additionally, if a court orders
placement of the child in the temporary legal custody of the depart-
ment for placement with relatives, the court must make findings
required in § 19-1-115(6) including that continuation of the child in
the home would be contrary to the child’s best interests, reasonable
efforts have been made to prevent or eliminate the need for removal
of the child from the home, reasonable efforts have been made or will
be made to reunite the child and the family or that reasonable efforts
to reunite the child and the family have failed or are not required,
and procedural safeguards with respect to parental rights have been
applied in connection with the removal of the child from the home, a
change in the child’s placement out of the home, and any determina-
tion affecting parental visitation. See § 19-1-115(6) and Legal Custody
in the County Department of Social Services section, infra.

It is important for the GAL to review any relatives considered
for placement. The GAL should thoroughly review the
background information for any relative placements to assess the

TIP

appropriateness of the placement and determine whether any
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services may be necessary while the child is placed. In addition, if
kin has been ruled out through the background check or fingerprint
history, the GAL should review the records (including the court’s
electronic database) and interview the family to assess if the
placement may be appropriate for the child or if the adult could be
a support to the child without placement. While the department has
strict guidelines for who is automatically disqualified, a GAL can

do a more individualized investigation to assess placement options
in the best interests of the child. The GAL may file a motion

for placement and the court has the ultimate authority to order
placement of the child. See T'W., 642 P.2d at 17; §§ 19-3-407(3), 19-3-
508; 12 CCR 2509-4: 7.304.21(D)(8) and (9).

3. Legal Custody in the County Department of Social Services

The court may order temporary legal custody of the child to the
county department of social services or a child placement agency for
the purpose of placement in a foster care home or other child place-
ment facility. § 19-3-508(1)(c¢).

To remove a child from the custodial parent, the court must make
the following findings:

O Separation of the child from the parents or guardian is in the best
interests of the child;

O Continued placement of the child with the parent is contrary to
the child’s best interests;

O Reasonable efforts to prevent out-of-home placement have been
made or are not required under § 19-1-115(7);

O Reasonable efforts will be made to reunite the child with the fam-
ily or are not required under § 19-1-115(7). Specifically, the court
must find one of the following: (a) reasonable efforts have been
complied with to prevent the removal; (b) an emergency situa-
tion exists necessitating removal and preventative efforts are not
required because of that emergency situation; or (c) reasonable
efforts are not required pursuant to § 19-1-115(7);

O Procedural safeguards with respect to parental rights have been
applied in connection to any removal of child from the home,
placement change, or determination affecting visitation.

See §§ 19-3-508(2), 19-1-115(6).

A relative/kin may serve as a placement when temporary legal
custody is ordered to the department. See 12 CCR 2509-4: 7.304.21(E).
The background check and fingerprint procedures required by
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§ 19-3-406 apply to such placements. Relatives or kin who serve as a
placement for a child in the temporary legal custody of the depart-
ment should be assessed in light of the foster care certification
requirements. 12 CCR 2509-4: 7.304.21(E)(2)(c). Relative/kin place-
ments are considered child-specific placements subject to the 60-day
waiver for emergency placements. 12 CCR 2509-4: 7.304.21(E)(2)(e);
7.500.311(C)-(D). The county director or his/her designee may
waive non-safety certification standards for kinship providers on a
case-by-case basis. See 12 CCR 2509-8: 7.708.7. See generally Relative
and Kinship Placement fact sheet.

When the court places the child in the temporary legal custody of
the department, the parent may be ordered to pay a fee for the res-
idential care based on the parent’s ability to pay. § 19-1-115(4)(d)(D).

When the court orders temporary legal custody to the department,
counsel should advocate for an appropriate placement for the child.
Considerations that inform whether a placement is appropriate
include whether the placement (1) promotes the safety of the child;
(2) is the least restrictive, most family-like setting; (3) sufficiently
meets the child’s immediate and ongoing needs; (4) is in close
proximity to the parents to facilitate visits and other contact; (5)
allows the child to continue attending the child’s previous school;
(6) is sensitive to cultural considerations and religious preferences;
(7) allows siblings to remain together; and (8) will be able to serve
as a permanent placement for the child if such need arises. See
generally 42 U.S.C. § 675(5)(A) (discussing federal requirements

for case plan); § 19-1-102 (setting forth purposes of the Children’s
Code and the intent that children who are removed from a home
should be placed in a secure and stable environment); § 19-3-213
(discussing placement criteria, including, but not limited to, educa-
tional stability and sibling placement); § 19-3-508(5)(a) (discussing
responsibility of the court, in making placement decisions, to take
into consideration religious preferences of the parent and child
whenever practicable). The placement evaluation report required
by §§ 19-1-115(8)(e) and 19-1-107(3) will likely contain information
helpful to this consideration, and GALs should also independently
investigate the appropriateness of placements and ensure that all
potential relative and kinship placements have been explored.

Once Colorado has implemented FFPSA, special procedures and
findings will apply to any placement in a Qualified Residential
Treatment Program (QRTP). See Qualified Residential Treatment
Program section in Placement Review Hearings chapter.
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4. Placement of the Child in a Hospital / Other Suitable Facility for
Examination/Treatment

The court may order that a child be “examined or treated by a physi-
cian, surgeon, psychiatrist, or psychologist or that he or she receive
other special care and may place the child in a hospital or other suitable
facility for such purposes.” § 19-3-508(1)(d)(I). The court must find by
a preponderance of the evidence that separation of the child from the
parent or guardian is in the child’s best interests. § 19-3-508(2).

A child may not be placed in a mental health facility operated
by the Colorado Department of Human Services until the child has
received a mental health prescreening recommending the child be
placed in a facility for evaluation pursuant to § 27-65-105 or § 27-65-
106 or a hearing is held by the court after notice to all parties, includ-
ing the Department of Human Services. § 19-3-508(1)(d)(I).

TIP Section 19-3-506 sets forth additional procedures for mental illness
screening. A child who is suspected of having a mental illness
must be given a prescreen by a mental health professional. § 19-3-
506(1)(b). The prescreening must be done as quickly as possible, and
the report must be provided to the court within 24 hours, excluding
weekends and legal holidays. Id. If the prescreen indicates that a
child may have a mental illness, the court must review the report
within 24 hours, excluding weekends and legal holidays. § 19-3-
506(1)(c). If the prescreen indicates that the child does not have a
mental illness, any party may request a second prescreening of the
child. § 19-3-506(1)(e). A county jail or detention facility, as described
in Article 2 of the Children’s Code, is not considered a suitable facil-
ity for evaluation, although a mental health disorder prescreening
may be conducted in any appropriate setting. § 19-3-506(1)(d).

The court must order a 72-hour treatment and evaluation pursuant
to § 27-65-105 or § 27-65-106 if the prescreen indicates the child
may suffer from a mental illness. § 19-3-506(1)(b), (e). If the pre-
screening indicates that a child does not have a mental illness, the
court may not order a 72-hour evaluation unless the court holds

a hearing and finds, based on evidence presented by a mental
health professional, that the prescreen is inadequate, incomplete,
or incorrect and that mental illness is present in the child. § 19-3-
506(1)(e). If the evaluation indicates the child has a mental illness,
the evaluation must be treated as a short-term certification under
§ 27-65-107, and the procedural protections applying to short-term
certification attach. § 19-3-506(3)(a).
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. TREATMENT PLAN

At the dispositional hearing, the court also approves an appropriate
treatment plan unless it makes specific findings that an appropriate
treatment plan cannot be devised. The purpose of a treatment plan
is to preserve the parent-child legal relationship by assisting the par-
ent in overcoming the problems that required intervention into the
family. See People in Interest of M.M., 726 P.2d 1108, 1121 (Colo. 1986).

If part of the treatment plan is deemed by any party to not be
reasonable and counsel is unable to correct the problems with
the treatment plan through negotiation or other non-adversarial
means, counsel should request an evidentiary hearing to contest
disputed issues.

The treatment plan should address only the issues that bought the
case to the attention to the department. RPC should object to treat-
ment plan components that are unrelated to the reasons for filing.

TIP

Although effective advocacy entails out-of-court inquiry and advo-
cacy for reasonable efforts, in instances in which RPC or the GAL
have determined reasonable efforts have not been made, counsel

TIP

must make a record of lack of reasonable efforts. If not, it is pos-
sible the issue will be deemed to have been waived for appellate
review. See, e.g., People ex rel. D.P, 160 P.3d 351, 355-56 (Colo. App.
2007); People ex rel. TE.H., 168 P.3d 5 (Colo. App. 2007). In light of
Court of Appeals decisions allowing challenges to the appropriate-
ness of the treatment plan to be raised at the termination hearing
even when parents have not challenged their appropriateness at
the dispositional stage (see, e.g., People in the Interest of K.B., 369
P.3d 822 (Colo. App. 2016); People ex rel. S.N-V., 300 P.3d 911 (Colo.
App. 2011)), it is vital that GALs ensure the treatment plan is ade-
quate and addresses all of the issues parents need to resolve. It

is equally vital for the GAL to continue to evaluate the treatment
plan’s appropriateness throughout the case and advocate to amend
the treatment plan to address any newly identified issues.

Additionally, while parental conduct or condition may not be
relevant to some of the bases for adjudication (i.e., injurious envi-
ronment and no-fault), see Adjudicatory Hearing chapter, the
Colorado Supreme Court has indicated that parental conduct and
condition is relevant to the treatment plan. See People in the Interest
of ].G., 370 P.3d 1151 (Colo. 2016). The GAL should ensure a good
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record is made of the conduct and condition of the parent that the
treatment plan will address.

1. Adoption of a Treatment Plan

Unless there is a determination that no treatment plan is appropriate
pursuant to § 19-3-508(1)(e)(I), the court must adopt an appropriate
treatment plan that is “reasonably calculated to render the parent fit
to provide adequate parenting to the child within a reasonable period
of time and that relates to the child’s needs.” §§ 19-3-508(1)(e)(I),
19-1-103(10). Each respondent parent and child shall be given a treat-
ment plan. § 19-3-508(1)(e)(I). A special respondent may also be
included in a treatment plan. § 19-1-103(100).

Children must be consulted in the development of their treatment
plan (see 12 CCR 2509-4: 7.301.22(A)(3)), and children who are 14
years of age or older are entitled to select up to two members of
their case planning team in addition to the caseworker or a foster
parent (42 U.S.C. § 675(1)(B); 12 CCR 2509-4: 7.305.2). Additionally,
children who are 14 years of age or older must be assessed for tran-
sition to adulthood services and receive an emancipation transition
plan, and a written description of the programs and services that will
help them prepare for the transition from foster care to a successful
adulthood. 42 U.S.C. § 675(1)(D); 12 CCR 2509-4: 7.305.2(A) and (C).

In EPP cases in which the child is in the care of a parent, the
treatment plan must include a requirement that the family obtain
services specific to the family’s needs if available in the community
where the family resides and based on the social study and reports
provided pursuant to §§ 19-1-107(2.5) and 19-3-508(1)(a).

The appropriateness of the treatment plan is measured by the fac-
tors existing at the time of its implementation, and the treatment
plan provisions must be designed to assist the parent in overcom-
ing the problems that led to the State’s intervention and to the adju-
dication of the child as dependent and neglected. In the Interest of
A.G.-G., 899 P.2d 319, 322 (Colo. App. 1995). For a parent’s treatment
plan to be appropriate, it must be approved by the court, be related
to the child’s needs, and provide objectives that adequately address
safety concerns and are reasonably calculated to render the parent
fit within a reasonable period of time. See K.B., 369 P.3d at 826.

The services the department is required to provide to children and
families are outlined in the Children’s Code. See §§ 19-3-208, 19-1-
107(2.5). Volume 7 also addresses services to be provided in 12 CCR
25093: 7.202.1 et seq.; 12 CCR 2509-4: 7.301.2 et seq.; 12 CCR 2509-4:

TIP
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7.303.1 et seq. The services provided are directed at the areas of
need identified in the department’s assessment and are designed to
ensure that the child/youth receives safe and proper care. See §19-
1-130; 12 CCR 2509-4: 7.301.23. Services provided must be culturally
and ethnically appropriate. Id. The outcomes in the treatment plan
must be “described in terms of specific, measurable, agreed-upon,
realistic, time-limited objectives and action steps to be accomplished
by the parents, child, service providers, and county staff.” 12 CCR
2509-4: 7.301.23(A). For children placed out of the home the plan
should include visitation requirements including the frequency,
type of contact, and the person(s) who will make the visit. 12

CCR 2509-4: 7.301.24(K). Parents and children with disabilities are
entitled to reasonable accommodations through the Americans
with Disabilities Act (ADA) to the provision of their assessments,
treatment, and other services by the department. People in the
Interest of C.Z., 360 P.3d 228, 233 (Colo. App. 2015); Disabilities
and Accommodations fact sheet; HB 18-1104 (modifying § 19-3-
507(1)(c) to require reasonable accommodations to ensure that the
treatment plan components are accessible and that the identified
accommodations and modifications be listed in the report prepared
for the dispositional hearing). In addition to the individual needs of
the child and family, these requirements should inform the RPC'’s
and GALs assessment of the reasonableness of the treatment plan.

Additionally, the NCJFCJ Enhanced Resource Guidelines provide
helpful considerations to guide an effective review of the treatment
plan. These guidelines indicate that the treatment plan should
identify issues to be resolved before the court involvement ends;
changes in parental behavior to be achieved; services provided to
help parents achieve the targeted change; deadlines and respective
responsibilities of each party; any special needs of the juvenile and
services necessary to address; and terms and conditions for family
time and sibling visits. Enhanced Resource Guidelines: Improving
Court Practice in Child Abuse and Neglect Cases, Guideline V at
230 (National Council of Juvenile and Family Court Judges, Reno,
Nevada, 2016).

The treatment plan is one place in which the department doc-
uments the provision of reasonable efforts and, for ICWA cases,
active efforts. See Reasonable Efforts fact sheet; ICWA fact
sheet. For children in out-of-home placement, this will include
visits with parents. See § 19-3-208(2)(b). Visits are not only for the
benefit of the parent, but they are also for the benefit of the child.

m Dispositional Hearing



When considering the appropriateness of adopting a treatment
plan, the court may consider written reports or other materials relat-

See Visits fact sheet. As appropriate to the safety and needs of the
child, GALs should advocate for frequent and meaningful visits in
the most natural setting possible. Absent safety concerns prohibit-
ing contact, parents and children are entitled to face-to-face visits
and the court may not delegate the determination of entitlement
to visit to caseworkers, therapists, or others. People ex rel. D.G., 140
P.3d 299, 302 (Colo. App. 2006).

ing to the child’s mental, physical, and social history. § 19-1-107(2).

The author of the report may be called as a witness by any party or

by the court’s own motion. Id. Once the treatment plan is adopted,

it becomes an order of the court and the parent must comply with
those orders. Failure to comply with the court-ordered treatment

plan may result in the termination of the parent-child relationship.
§ 19-3-604(1)(c)(I).

TIP

TIP

RPC must play an active role in the development of the treatment
plan. RPC should ensure the child and parent have the opportunity
to participate in the development of the treatment plan as required
by § 19-3-209 and 12 CCR 2509-4: 7.301.22. Effective participation
in the treatment plan necessarily entails advance review of the
treatment plan. Whether achieved through an agreement with

the department, a case management order, or some other means,
counsel should establish a process for being involved in the devel-
opment of the plan and for obtaining the proposed treatment plan
sufficiently in advance of the dispositional hearing. RPC should
advocate for a treatment plan that is specifically tailored to the
needs of each parent and child and is likely to succeed in render-
ing the parent fit to care for the child. In addition, RPC should
review the department’s records, including information from the
assessments it has performed as required by the Colorado Family
Safety Assessment continuum. See 12 CCR 2509-4: 7.301.1 et seq.;
12 CCR 2509-2: 7.107.1 et seq. Safety and risk assessments per-
formed must be integrated into the treatment plan. 12 CCR 2509-4:
7.301.231.

Although counsel should be involved in the out-of-court devel-
opment of the treatment plan, any remaining issues with the
treatment plan must be litigated at the dispositional hearing.
Counsel should use the dispositional hearing as an opportunity
to address problems with the treatment plan at the outset of its
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implementation instead of waiting until these problems become
barriers to reunification or grounds for termination of parental
rights. Additionally, because the appropriateness of the treatment
plan is relevant to the ability to terminate parental rights, § 19-3-
604(1)(c)(D), the treatment plan must be objected to if determined
to be unreasonable. If the reasonableness is not objected to prior
to the termination, that issue may be deemed waived and might
not be able to be raised on appeal. See D.P, 160 P.3d at 355-56;
TE.H., 168 P.3d at 8-9; Appeals fact sheet. Because the appro-
priateness of the treatment plan is examined in light of the facts
existing at the time the plan was ordered and the treatment plan
is evaluated by its likelihood of success in reuniting the family, it
is important to make a record of the facts at the time of the plan’s
adoption. A.G.-G., 899 P.2d at 322. If counsel objects to the treat-
ment plan or the department’s efforts at the dispositional hearing,
counsel should ensure the objection is documented in the disposi-
tional order.

TIP If services are required and a family does not have insurance
to pay for the services, counsel should advocate for evaluations
and assessments to be paid for by the department or alternative
funding sources. If a family has insurance but has cost-prohibitive
copayments for accessing those services, counsel should address
this problem at the dispositional hearing so that alternative fund-

ing sources may be ordered by the court.

If the department asserts that it does not have funding to provide
services that are necessary for successful reunification, counsel
should make a complete record of the necessity of the services
and litigate the funding issue. Counsel should also ensure that the
department provides funding and access to services for parents
living out of state. The department must make reasonable efforts
to reunify children with out-of-state parents, and referring for an
ICPC is not enough on its own to constitute reasonable efforts.
See People in Interest of 1.].O., 465 P.3d 66 (Colo. App. 2019). See
Funding and Rate Issues and Reasonable Efforts fact sheets.

TIP Counsel should consider relationships the parent has with any sig-
nificant others who are not respondent parents and whose issues
may impact the parent’s ability to succeed at reunification efforts.
Such significant others may be made special respondents to the
case, and it may be in the interests of the parent and/or child to

add them. See Special Respondents fact sheet.
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In addition to the treatment services provided for in § 19-3-208,
additional services may be provided to the child. The court may
order that the child be examined by a physician, surgeon, psychi-
atrist, or psychologist. § 19-3-508(1)(d)(I). If the court believes a
child may have a developmental disability, it must refer the child to
a community-centered board. § 19-3-507(2). If the court believes a
child has a mental illness, it must order a mental health prescreen-
ing. Id. Services to assist older youth, such as transition to adulthood
programs or services, should be considered for inclusion in the treat-
ment plan. See Transition to Adulthood fact sheet.

Pursuant to the Preventing Sex Trafficking and Strengthening
Families Act, P.L. 113-183, child welfare agencies must formulate
policies and procedures for identifying, documenting, and determin-
ing appropriate services for children for whom the State has reason-
able cause to believe are victims, or at risk of becoming a victim,
of sex trafficking. See 42 U.S.C. § 671(a)(9); 12 CCR 2509-4: 7.303.4;
Trafficking fact sheet.

2. No Appropriate Treatment Plan

The circumstances in which a court may find that an appropriate
treatment plan cannot be devised for a specific respondent are
narrowly defined and statutorily based. § 19-3-508(1)(e)(I). In “no
appropriate treatment plan” cases, the court must find by clear and
convincing evidence that no appropriate treatment plan can be
developed to address the parent’s unfitness. 19-3-604(1)(b); T.W., 797
P.2d at 822-23.

The department bears the burden of proving that that no appro-
priate treatment plan can be devised. If necessary, counsel should
request an independent expert to testify as to the parent’s ability to
benefit from services.

TIP

Section 19-3-508(1)(e)(I) sets forth the exclusive list for when
the court may find that an appropriate treatment plan may not be
devised for a specific respondent:

0 Abandonment—the child has been abandoned as defined in § 19-3-
604(1)(a)(I) and the parents cannot be located.

0 Emotional/mental illness/mental deficiency—the parent has emo-
tional illness, mental illness, or mental deficiency of such duration
and nature as to render the parent unlikely within a reasonable
time to care for the ongoing physical, mental, and emotional
needs and conditions of the child. § 19-3-604(1)(b)(I). While the

Dispositional Hearing Wby}



court must consider whether reasonable accommodations can
alleviate the facts that are the basis for a finding that an appropri-
ate treatment plan cannot be devised, the ADA does not preempt
this potential ground for finding that no appropriate treatment
plan can be devised. See C.Z., 360 P.3d at 235. The court also must
make findings that the provision of reasonable accommodations
and modifications to the treatment plan will not remediate the
impact of the parent’s disability or the health or wellness of the
child. § 19-3-604(1)(b).

A parent is a “qualified individual” within the ADA if the
parent’s impairments are disabilities as defined by the
ADA and if the department can provide the parent with
reasonable accommodations. C.Z. 360 P.3d at 233. When

a parent’s disability poses a safety risk that cannot be
accommodated, the ADA terms that a direct threat. See
Disabilities and Accommodations fact sheet. Whether
a parent is a direct threat as defined by the ADA is a com-
plicated, fact-intensive determination that must be based
on facts, not stereotypes, and an objective risk assessment,
medical evidence, or other objective evidence. See id. In
determining whether reasonable accommodations can

be made to accommodate a parent’s disability in a D&N
proceeding, the child’s health and safety must remain the
court’s paramount concern. C.Z., 360 P.3d at 236; see also
Disabilities and Accommodations fact sheet.

O Serious bodily injury or disfigurement of the child—a single inci-
dent resulting in a serious bodily injury or disfigurement of the
child. § 19-3-604(1)(b)(II).

O Extended incarceration—a parent who is incarcerated and ineligi-
ble for parole for at least six years from the date of adjudication if
the child is six or over, or at least 36 months if the child is under
the age of six. § 19-3-604(1)(b)(IIL).

TIP Although incarceration can be the basis for the assertion

of no appropriate treatment plan, it is not a per se pro-
hibition on the creation of a treatment plan and factors
such as the age of the child, length of the parent’s incar-
ceration, nature of the parent’s criminal conduct, and
circumstances of the prior parent-child relationship may
be considered. People in the Interest of M.C.C., 641 P.2d 306,
309 (Colo. App. 1982). Regardless of whether a treatment
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plan is being developed, it is important to obtain informa-
tion from the incarcerated client about relatives/kin who
might be appropriate placements or supports for the child.

O Sibling injury/death—serious bodily injury or death to a
sibling resulting from proven parental abuse or neglect.
§ 19-3-604(1)(b)(IV).

O Habitual abuse—an identifiable pattern of habitual abuse to
the child or another child and either (1) the parent has been
adjudicated as to that other child because of allegations of sexual
or physical abuse, or (2) a court of competent jurisdiction has
determined that the abuse or neglect caused the death of another
child. § 19-3-604(1)(b)(V); see also § 19-3-102(2).

O Sexual abuse—an identifiable pattern of sexual abuse of the child.
§ 19-3-604(1)(b)(VT).

O Torture or cruelty—the torture of or extreme cruelty to the
child, the sibling of the child, or a child of either parent.
§ 19-3-604(1)(b)(VII).

The statute permits but does not require the court to find that an
appropriate treatment plan cannot be devised. In these circum-
stances, RPC should advocate for a treatment plan and, if necessary,
present evidence as to why a parent should get a treatment plan

in light of circumstances unique to the case. RPC should seek an
expert if necessary and make a record of how the parent’s constitu-
tional due process rights may be violated if the request is denied.

TIP

Throughout the proceeding, a GAL has a duty to be an indepen-
dent advocate for the child. If the department is proposing that the
court make a finding that no appropriate treatment plan can be
devised, the GAL must conduct an independent investigation to
determine whether such a finding is in the child’s best interests.

TIP

If the court enters a finding that no appropriate treatment plan
can be devised, one of the following must occur within 30 days: (1) a
permanency hearing must be held or (2) a termination motion must
be filed. § 19-3-508(1)(e)(I).

In some “no appropriate treatment plan” cases, the dispositional
hearing may be held on the same date as the termination of paren-
tal rights hearing. If the termination of parental rights hearing also
presents the parent with the full opportunity to litigate the issue as to
whether no appropriate treatment plan could be developed, combin-
ing the dispositional hearing with the termination of parental rights
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hearing has been held to be in compliance with the statutory scheme
of the Children’s Code. See People ex rel. T.L.B., 148 P.3d 450, 455-57
(Colo. App. 2006).

. SPECIAL ISSUES AND CONSIDERATIONS

1. Intervention

At the dispositional hearing, intervention for a parent, grandpar-
ent, relative, or foster parent who has cared for the child for more
than three months and has information or knowledge concerning
the care and protection of the child is a matter of right. The three-
month requirement does not apply to parents, grandparents, or rel-
atives. See In Interest of O.C., 308 P.3d 1218, 1222 (Colo. 2013); § 19-3-
507(5)(a). Intervenors may proceed with or without counsel. Id. See
Intervenors fact sheet.

2. Appeals

An order adjudicating a child dependent or neglected is final for pur-
poses of appeal upon entry of the § 19-3-508 dispositional order, and
an appeal of an adjudication may include an appeal of the initial dis-
positional order. § 19-1-109(2)(c); People in the Interest of T.R.W., 759
P.2d 768, 770 (Colo. App. 1988); People in Interest of C.L.S., 934 P.2d
851 (1996); People in Interest of H.'T., 2019 COA 72. However, the initial
dispositional order alone is not final for the purposes of appeal. See
H.T., 2019 COA 72.

Certain dispositional orders are final for purposes of appeal. See,
eg, § 19-1-109(2)(b) (designating orders terminating or refusing to
terminate parental rights as final appealable orders); People in the
Interest of M.R.M., 2018 COA 10, §9 13-36 (holding that an APR order is
a final appealable order). But see People ex vel. M.S., 292 P.3d 1247, 1247
(Colo. App. 2012) (holding than an order adjudicating a child dependent
or neglected after a finding of no reasonable treatment plan was not
a final appealable order because “‘[wlhen the proposed disposition is
termination of the parent-child legal relationship, the termination
hearing serves as the dispositional hearing”).

If a parent wants to appeal a dispositional order entered by a mag-
istrate, RPC must file for judicial review within seven days. RPC
should immediately request approval for expedited transcripts
from ORPC and seek an extension of time to file the petition for
review.
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3. Modification of a Treatment Plan or Change of a Case Plan from
Treatment Plan to No Treatment Plan

The trial court is vested with flexibility to modify an existing dispo-
sitional order or to adopt new dispositional orders. People in Interest
of Z.PS., 369 P.3d 814, 819 (Colo. App. 2016); sec Placement Review
Hearing chapter. Although rare, it is possible in a case in which a
treatment plan has been ordered for the court to subsequently find
that no appropriate treatment plan can be devised. See, e.g., In re
D.C.-M.S., 111 P.3d 559, 562 (Colo. App. 2005); C.Z., 360 P.3d at 228;
People in Interest of A.G., 264 P.3d 615, 622 (Colo. App. 2010).

. SETTING THE NEXT HEARING

If the child is placed out of home, the hearing after the dispositional
hearing is the permanency hearing and/or the placement review
hearing.

For a child who is six years or older at the time a petition is filed,
a permanency hearing must take place as soon as possible after a
dispositional hearing but within 90 days after the date of the dispo-
sitional decree. § 19-3-702(1)(a). If a determination of no treatment
plan has been made pursuant to § 19-3-604, a permanency hearing
must be set within 30 days unless a motion to terminate parental
rights is filed prior to that date. § 19-3-508(1)(e)(I).

For children in out-of-home placement, placement review hear-
ings must occur within 90 days of the dispositional hearing, within
30 days of the initial temporary custody order, and at least once
every six months. See §§ 19-3-507(4), 19-1-115(4), 19-3-702(6), (8)(a);
42 U.S.C. § 675(5)(B); Placement Review Hearing chapter, infia.
Whenever possible, the court should combine the review hearing
with the permanency hearing. § 19-3-702(1).

If the child remains in the custody of a parent, a permanency
hearing is not required and the next scheduled hearing is typically a
review hearing.

RPC must advise clients about their right to appeal after the dis-
positional hearing and obtain an appellate waiver or submit an
appellate transmittal form to ORPC. RPC should advise clients that
an appeal does not stay the proceedings, and parents should work
on their treatment plan during the pendency of the appeal. RPC
should meet with parents frequently and address issues with ser-
vice provision as soon as they are known.

Dispositional Hearing WyIEY






\Y
Permanency Hearing

PERMANENCY HEARING CHECKLIST—GAL

FORE

m-
a

Review caseworker’s report. The caseworker’s report must be pro-

vided five working days before the hearing and should include a

permanency goal and estimated date of completion.

Request and review department’s file if needed.

Request and review visit notes. Observe interactions between

child and parents.

Request and review reports from service providers.

Ensure all court-ordered programs and services were provided in a

timely fashion and comply with the court-ordered treatment plan.

Review efforts to place siblings together or reunify siblings.

Ensure diligent search was done to locate family and kin. Conduct

independent diligent search as necessary.

Assess whether any additional information provides reason to

know the child is an Indian child.

Visit and consult with child to obtain input, assess position, and

discuss possible outcomes on the permanency plan.

O Review updated family services plan with child, if appropriate.

O Determine how the child wants his or her position reported to
the court.
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O Determine whether child wants to appear at hearing and pre-
pare child for court appearance, as appropriate.

O Determine whether the placement provider is following the
reasonable and prudent parenting standard.

If the proposed permanency goal is OPPLA, confirm the youth is
at least 16 years of age or an unaccompanied refugee minor and
arrange for the youth to attend the hearing. Prepare the youth to
speak to the judge about his/her desired permanency outcome.

If child wants to appear in court, follow local court rules. Advocate
for elimination and mitigation of barriers to child’s participation
in court. File a motion for in camera interview if needed. Consider
rescheduling hearing to a non-docket day to allow time for the
court to visit the child.

Meet with caregiver. Discuss child’s potential appearance in court
and transportation for the child to court.

Contact the caseworker to discuss progress of visits and respon-
dent’s compliance with the treatment plan. Discuss child’s poten-
tial appearance in court and transportation for child to court.
Contact service providers to discuss child’s/respondent’s progress
in treatment, barriers to success, and whether additional services
are suggested and why.

Formulate position on permanency goal or case closure, visits,
services, and whether to request a contested placement hearing.
Determine whether the child may be returned home and, if not,
whether placement with a relative is possible. Determine whether
concurrent planning is necessary.

Contact opposing counsel to discuss position and need for eviden-
tiary hearing.

Consider filing motions regarding, among other issues, placement
change, exploration of kinship placement, change of services or
follow through on delivery of services, an investigation pursu-

ant to ICPC (Interstate Compact on the Placement of Children),
increased visitation, discovery, and sibling reunification.
Determine if notice has been provided to the parties, CASA, the
caregiver, the tribe or Bureau of Indian Affairs (where applicable),
and child.

If permanent home findings must be made, prepare a written or
verbal report specifying efforts/services provided to identify/facil-
itate a permanent home. Ensure report does not waive privilege or
convert GAL into witness.
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. DURING

O Be aware that the appropriate standard is the best interests of the
child and the applicable burden of proof is a preponderance of the
evidence. Request contested hearing if appropriate or necessary to
further the best interests of the child.

O State position on permanency goal and proposed completion date.

0 Inform court of the child’s position. Introduce the child to the
court if the child is present. Request that the child address the
court in a suitable manner.

O Ensure that any new information providing reason to know the
child is an Indian child is reported to the court, and if so, ensure
compliance with ICWA'’s required notice provisions.

O Proffer information/evidence regarding:

O The child’s situation and progress in services.

O Barriers to success for treatment plan and need for additional
orders.

O Thorough efforts to locate a joint placement for all children in
a sibling group.

O Any additional information or deficiencies with diligent search
for relatives and kin.

O Whether placement is following the reasonable and prudent
parenting standard.

O Ensure the court finds:

O Whether procedural safeguards to preserve parental rights have
been applied to any change in the child’s placement or visits.

O Whether reasonable efforts have been made to finalize the per-
manency plan in effect at the time of the hearing.

O Whether an out-of-state placement, if applicable, remains
appropriate and in the best interests of the child.

O Whether ongoing efforts have been made to identify kin and
relatives available as a permanent placement.

O Whether the permanency plan for a child age 14 or older
includes transition to adulthood services.

O Whether the current placement of the child/youth could be a
permanent placement if necessary.

O Whether the child can be returned to the physical custody of the
child’s parent or guardian. If not, ensure the court enters a per-
manency goal for each child and determines whether there is
a substantial probability that the child will return to a parent or
legal guardian within six months. Possible permanency goals:
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m return home;
m adoption with a relative;

m  permanent placement with a relative through legal guard-
ianship or APR;

m adoption with a non-relative;

®  permanent placement with a non-relative through legal
guardianship or APR;

m  Other Permanent Planned Living Arrangement, either
through emancipation or long-term foster care (only
allowed in exceptional circumstances and for youth aged 16
or older).

Ensure the court addresses the respondent’s compliance with the
treatment plan and respondent’s progress toward alleviating or
mitigating the causes necessitating placement in foster care.

If the child/youth is placed in a QRTP, ensure the court makes
findings required by FFPSA and Colorado’s implementing
legislation.

If concurrent permanent goals are entered, ensure they are

meaningful and in the child’s best interests. Ensure OPPLA is not

entered as a concurrent goal.

If OPPLA is entered as a goal, ensure that the:

O Youth is at least 16;

O Court asks youth about his/her desired outcome;

O Court reviews whether placement is following reasonable and
prudent parenting standard.

Request orders regarding frequent and meaningful visits with dis-
cretion given to the caseworker and GAL to expand visits without
further court order.

Request that discretion be granted to the caseworker and GAL to
return the child home without further court order.

Obtain ruling on privilege holder if child is receiving any services
covered by psychotherapist-patient privilege and privilege holder
has not yet been determined by court. Seek modification of privi-
lege holder as appropriate.

If the child is an Indian child or there is reason to know the child
is an Indian child, obtain ruling on whether active efforts have
been made to provide remedial services and rehabilitative pro-
grams designed to prevent the breakup of the Indian family and,
if the child is in foster care placement, that these efforts have
proven unsuccessful.
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O For cases designated as EPP, at the permanency planning hearing

immediately prior to 12 months after the original placement out

of the home, ensure the court makes a finding regarding whether

the child is in a placement that can provide legal permanency.

o

If the court determines by a preponderance of the evidence
that the child is not in a permanent home, ensure the court
makes findings regarding whether reasonable efforts were
made to find the child a permanent home and that such a
home is not available or whether a child’s needs or situation
prohibit the child from successful placement in a permanent
home.

If a written report was not submitted verbally report on what
specific efforts have been made to identify a permanent home
and/or what services have provided to the child or youth to
facilitate identification of a permanent home.

Ensure the court considers placement of the children together
as a sibling group.

Q If a placement change (other than return to a parent or legal
guardian) is contested by a party, ensure the court has been pro-
vided and has considered the following:

o

Q
o
Q

(@)

Child’s wishes;
Individualized Assessment of the child’s needs;
Whether the current home is safe and potentially permanent;

The child’s actual age and developmental stage as well as the
child’s attachment needs;

Whether the child has significant psychological ties to the per-
son who could provide the permanent home;

Whether the person who could provide the permanent home is
willing to maintain appropriate contact after an adoption with
the child’s relatives, particularly sibling relatives, when safe,
reasonable and appropriate;

Whether the person aware of the child’s culture and willing to
provide the child positive ties to his/her culture;

Whether the person can meet the child’s medical, physical,
emotional, or other specific needs;

The child’s attachment to the caregiver and possible effects on
the child’s emotional well-being if removed.
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. AFTER

O Consult with the child to explain court orders and answer
questions.

O Review court orders for accuracy.
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PERMANENCY HEARING CHECKLIST—RPC

. BEFORE

O Review caseworker’s report. The caseworker’s report must be pro-
vided five working days before the hearing.

o

Conduct thorough independent investigation before the hear-
ing, including, but not limited to, requesting and reviewing the
department’s file and visit notes and the reports from service
providers.

Ensure all court-ordered programs and services were provided
in a timely fashion. Determine whether client has complied
and is complying with the court-ordered treatment plan.
Check for efforts to place siblings together.

Contact caregiver, as appropriate.

Contact caseworker to discuss visits, progress on treatment
plan, recommendations, and concerns.

Contact service providers to discuss client’s participation and
progress in treatment, the appropriateness of treatment ser-
vices, and opinions regarding continuing needs for treatment.

O Meet with client well before the hearing and discuss possible out-
comes and positions on the following:

o

o

O

o 0 0 0 O

Possible permanent plans and appropriateness of concurrent
plan.

The department’s proposed permanent plan and
recommendations.

Frequency and quality of visits and the client’s position con-
cerning both.

Activities, appointments, and events in the child’s life that the
client would like to attend.

Appropriateness of current placement.

Progress in and appropriateness of current services.

Child’s educational, medical, dental, and therapeutic issues.
Client’s contact and relationship with caseworker.

Availability of kin/relative placements.

0 Assess whether any additional information provides reason to
know the child is an Indian child.

O Update client’s contact information.

O Provide client with a copy of court report.

O Formulate position on the following:
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O Reunification and/or case closure and appropriateness of
placement.

O Visits.

O Services.

O Whether to request a contested placement hearing.

Contact opposing counsel to discuss position and determine if

hearing will be contested.

Consider filing motions such as change of placement and con-

tempt for non-delivery of services or for orders requiring explo-

ration of kinship placement, ICPC, visits, discovery, sibling

reunification, or changes in or cessation of services.

. DURING

a

Be aware that the appropriate standard is the best interests of the

child and the applicable burden of proof is a preponderance of the
evidence. Request a contested hearing if appropriate or necessary.

Advocate for client’s positions.

Aggressively advocate to advance visitation, such as the following:

O Request orders regarding frequent and meaningful visits, with
discretion given to the caseworker and GAL to expand visits
without further court order.

O Request order that visits be videotaped and reviewed with client.

O Request that discretion be granted to the caseworker and GAL
to return the child home without further court order.

O Request visit orders with specific times, locations, and plan for

progression.

Proffer information/evidence regarding the following:

O Client’s situation and progress in services.

O Success of treatment components and/or barriers to success
and need for additional orders.

O Thorough efforts to locate a joint placement for all children in
a sibling group.

O Availability of kin/relative placements.

Ensure that any new information providing reason to know the

child is an Indian child is reported to the court, and if so, ensure

compliance with ICWA’s required notice provisions.

Ensure the court finds:

O That procedural safeguards to preserve parental rights have been
applied in any change in the child’s placement or visitation.
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That reasonable efforts have been made to finalize the perma-
nency plan in effect at the time of the hearing.

Whether an out-of-state placement, if applicable, remains
appropriate and in the best interests of the child.

Whether the permanency plan for a child age 14 or older
includes transition to adulthood services.

Whether ongoing efforts have been made to identify kin and
relatives available as a permanent placement.

Whether the current placement of the child/youth could be a
permanent placement if necessary.

Whether the child can be returned to the physical custody of the
child’s parent or guardian. If not, ensure the court enters a per-
manency goal for each child and determines whether there is

a substantial probability that the child will return to a parent or
legal guardian within six months. Possible permanency goals:

® return home;

m  adoption with a relative;

®  permanent placement with a relative through legal guard-
ianship or APR;

m  adoption with a non-relative;

m  permanent placement with a non-relative through legal
guardianship or APR;

m  Other Permanent Planned Living Arrangement, either
through emancipation or long-term foster care (only allowed
in exceptional circumstances and for youth aged 16 or older).

O If the child/youth is placed in a QRTP, ensure the court makes find-

Q

ings required by FFPSA and Colorado’s implementing legislation.
For cases designated as EPP, at the permanency planning hear-
ing immediately prior to 12 months after the original placement
out of the home, ensure the court makes a finding regarding
whether the child is in a placement that can provide legal
permanency.

O Ifthe court determines by a preponderance of the evidence that

the child is not in a permanent home, ensure the court makes
findings regarding whether reasonable efforts were made to
find the child a permanent home and that such a home is not
available or whether a child’s needs or situation prohibit the
child from successful placement in a permanent home.

If a written report was not submitted verbally report on what
specific efforts have been made to identify a permanent home
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and/or what services have provided to the child or youth to
facilitate identification of a permanent home.

O Ensure the court considers placement of the children together
as a sibling group.

O Ensure that the court addresses the client’s compliance with the

treatment plan and the respondent’s progress toward alleviating or
mitigating the causes necessitating placement in foster care.

Q If the child is an Indian child or there is reason to know the child

is an Indian child, ensure active efforts have been made to provide
remedial services and rehabilitative programs designed to prevent
the breakup of the Indian family and, if the child is in foster care
placement, that these efforts have proven unsuccessful.

Q If a placement change (other than return to a parent or legal

guardian) is contested by a party, ensure the court has been pro-

vided and has considered the following:

O Child’s wishes;

O Individualized Assessment of the child’s needs;

O Whether the current home is safe and potentially permanent;

O The child’s actual age and developmental stage as well as the
child’s attachment needs;

(@)

Whether the child has significant psychological ties to the per-

son who could provide the permanent home;

O Whether the person who could provide the permanent home is
willing to maintain appropriate contact after an adoption with
the child’s relatives, particularly sibling relatives, when safe,
reasonable and appropriate;

O Whether the person aware of the child’s culture and willing to
provide the child positive ties to his/her culture;

O Whether the person can meet the child’s medical, physical,
emotional, or other specific needs;

O The child’s attachment to the caregiver and possible effects on

the child’s emotional well-being if removed.

. AFTER
]

H142

Consult with client to explain court orders and rulings and to
answer questions.

O Set deadlines and future goals for client.
O Review court orders for accuracy.

O Set meeting with client.

Permanency Hearing



BLACK LETTER DISCUSSION AND TIPS

The purpose of a permanency hearing is to plan for the future status
of a child who has been adjudicated dependent or neglected and to
provide a stable and permanent home for the child in the shortest
time possible. § 19-3-702(1). The permanency hearing statute applies
to all children placed out of home, not just those placed in foster
care. People ex rel. C.M., 116 P.3d 1278, 1282 (Colo. App. 2005).

Permanency hearings are intended to keep the case moving for-
ward so that the child is not “warehoused” in the system. GALs
have a responsibility to play an active role in making sure that all
efforts are expended to get the child in a safe, loving, and perma-
nent home.

TIP

. TIMING OF HEARING

The time limits imposed by the permanency hearing statute recog-
nize a child’s need to bond with and attach to a family. See People ex
rel. A.-W.R., 17 P.3d 192, 196 (Colo. App. 2000). Federal law requires
that a permanency hearing occur within 12 months of the date the
child entered foster care and at least once every 12 months for as long
as the child remains in foster care. 42 U.S.C. § 675(5)(C). Colorado’s
Children’s Code sets forth stricter timeframes.

The initial permanency hearing for a child must take place as soon
as possible after a dispositional hearing but no later than 90 days
after the decree of disposition (unless the federal 12-month limit
occurs sooner). § 19-3-702(1)(a).

If the court has entered a finding that reasonable efforts for reuni-
fication are not required pursuant to § 19-1-115(7), the court must
hold a permanency hearing within 30 days after that finding. § 19-3-
702(1)(b). Similarly, if the court rules at a dispositional hearing
that an appropriate treatment plan cannot be devised pursuant to
§ 19-3-508(1)(e)(I), a permanency hearing must be held within 30
days of the dispositional hearing. § 19-3-702(1)(b).

Subsequent permanency hearings must take place every six
months while the case remains open and more frequently if
deemed necessary by the court or upon the motion of any party.
§ 19-3-702(1)(a).

A court’s failure to hold a permanency hearing within the time
frames established by the statute is not jurisdictional. People ex rel.
R.W., 989 P.2d 240, 243 (Colo. App. 1999).
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. NOTICE REQUIREMENTS

When a permanency hearing is scheduled, the court is required to
promptly issue notice of the hearing to all parties, the parents or
guardians, placement providers, and named children or youth. §
19-3-702(2)(a). The notice must comply with § 19-3-502(7). Id. The
notice must briefly describe the purpose of the hearing, as well as
the constitutional and legal rights of the child and the child’s parents
or guardian. § 19-3-702(2)(a). The notice should not reveal to the
respondent parents the address, last name, or any other identify-
ing information regarding the child’s caretaker. § 19-3-502(7). The
person providing care to the child must inform the child about the
upcoming permanency hearing. Id. The CASA volunteer appointed
to the case must be notified of the hearing. § 19-1-209(3).

If the proceedings involve an Indian child and a foster care place-
ment is sought at a permanency hearing, the notice provisions of
the Indian Child Welfare Act apply. See 25 U.S.C. § 1912(a); ICWA
fact sheet. While neither ICWA’s statutory scheme nor the 2016
ICWA Regulations require notice to be sent regarding each individ-
ual hearing within a proceeding, a change of the child’s placement,
or a change to the child’s permanency plan or concurrent plan, the
2016 ICWA Guidelines recommend that state agencies and/or courts
provide notice to tribes and Indian custodians of those events. 2016
ICWA Guideline D.1; ICWA fact sheet.

. PROCEDURAL ISSUES/CONSIDERATIONS

1. Participation of Parties and Others

The court must hold the permanency hearing in person and pro-
vide all parties the opportunity to be heard. § 19-3-702(1)(a); see also
People ex rel. M.B., 70 P.3d 618, 623 (Colo. App. 2003). Foster parents,
pre-adoptive parents, and relatives with whom a child is placed have
a right to be heard at the permanency hearing. § 19-3-502(7).

2. Participation of Child in Permanency Planning Hearings

At any permanency planning hearing, the court is required to con-
sult with the child in a developmentally appropriate manner regard-
ing the child’s permanency plan. § 19-3-702(1)(b). . The statute does
not define what it means to consult in an age-appropriate manner,
and courts construe the requirements of this statute differently.
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Some courts require all children to be present or children of a certain
age to be present, but other courts have determined that they are in
compliance with the statute as long as the child’s position is stated by
the GAL. If considering the goal of Other Permanent Planned Living
Arrangement, the court must ask the youth about his or her desired
permanency outcome. Section 19-3-702(4)(a)(VI)(D).

The GAL should explain to the child the statutory requirement of
consultation regarding the permanency plan and should discuss
the possibility of coming to court. In instances in which a child
wants to attend the permanency planning hearing and/or in
which a GAL believes it is in a child’s best interests to do so, the
GAL should advocate for such participation and work to remove
any obstacles to the child’s participation in the hearing (e.g.,
scheduling, transportation, protective orders). See § 19-1-106(5);
Children in Court fact sheet. If the court consults with the child
through an in camera interview, a record of the interview must be
made unless waived by the parties and, if the RPC is not present,
counsel should have the opportunity to submit questions to the
child, which the court may ask in its discretion. See People in the
Interest of H.K.W., 2017 COA 70 (2017); People in Interest of S.L., 2017
COA 160, § 49 (2017).

3. Advance Submission of Proposed Permanency Plan

The department must prepare a permanency plan for each child.
§ 19-3-702(2)(a). The department must submit the plan to the court
and the parties at least five days in advance of the permanency hear-
ing. Id.

4. Contemporaneous Hearings

When possible, the court must combine the six-month reviews
required by § 19-1-115(4)(c) with the permanency hearing. § 19-3-
702(1). However, in so doing, the court must make the separate find-
ings required for each type of hearing. § 19-3-702.5.

Ifreasonable efforts are not required and a motion for the termination
of the parent-child relationship has been filed in accordance with
§ 19-3-602, the permanency hearing may be combined with the
termination hearing, and the court may make findings for both at
the combined hearing. § 19-3-702(1)(b). Additionally, it is possible for
the court to hold a hearing on a motion to terminate the parent-child
relationship even if a permanency goal consistent with termination
of parental rights has not been ordered, as long as the parent has
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sufficient opportunity to be heard at the termination hearing regarding
the change in the permanency goal. See M.B., 70 P.3d at 624.

. BURDEN OF PROOF

At a permanency hearing, the appropriate standard is the best inter-
ests of the child, and the applicable burden of proof is a preponder-
ance of the evidence. See R.W., 989 P.2d at 243.

. REQUIRED FINDINGS

The court must make a series of findings at the permanency hearing:

Q First, the court must determine whether the child or youth should
be returned to his or her parent or guardian. § 19-3-702(3).

o

o

If applicable, the court must also find the date on which the
child may be returned. Id.

If the child/youth cannot be returned home, the court shall
determine whether reasonable efforts have been made to find
a safe and stable permanent home. Id. See also Reasonable
Efforts fact sheet.

Q Whether:

o

Procedural safeguards to preserve parental rights have been
applied in any change in the child’s placement or determina-
tion impacting visits. § 19-3-702(3)(a).

A court’s lack of express findings pursuant to § 19-3-
702(3.5)(a) does not, in itself, establish that the court
failed to observe procedural safeguards to protect a
parent’s rights. See M.B., 70 P.3d at 625; In Interest of
M.D., 338 P.3d 1120, 1125 (Colo. App. 2014).

Reasonable efforts have been made to finalize the permanency
goal. § 19-3-702(3)(b).

Ongoing efforts have been made to identify kin and relatives
that are available to be in a permanent placement. § 19-3-
702(3)(C).

An out-of-state placement, if applicable, remains appropriate
and in the best interests of the child. § 19-3-702(3)(d).

If the child/youth is 14 years of age or older, whether the child
is receiving transition services to successful adulthood. § 19-3-
702(3)(e).
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O The child’s placement could be a permanent placement if nec-
essary. § 19-3-704(3)().

O If the child is an Indian child or there is reason to know the child
is an Indian child, the court should make findings that active
efforts have been made to provide remedial services and rehabil-
itative programs designed to prevent the breakup of the Indian
family and, if the child is in foster care placement, that these
efforts have proven unsuccessful. See 25 U.S.C. § 1912(d); 25 C.ER.
§ 23.120 (requiring active efforts to be documented in detail in the
record); ICWA fact sheet.

O If the court determines the child cannot be returned to the
physical custody of a parent or legal guardian on the date of the
hearing, the court must enter one or more of the following perma-
nency goals:

O return home;

O adoption with a relative;

O permanent placement with a relative through legal guardian-
ship or APR;

O adoption with a non-relative;

O permanent placement with a non-relative through legal guard-
ianship or APR;

O Other Permanent Planned Living Arrangement, either through
emancipation or long-term foster care (only allowed in excep-
tional circumstances and for youth aged 16 or older). § 19-3-
704(a)(1)-(VI); see Permanency Goals section, infra.

O The department shall document in the family services plan and
the court shall review:

O The compelling reasons why it is not in a child’s best interests
to return home, be placed for adoption, be placed with a
legal guardian or fit and willing relative (including an adult
sibling), as well as the department’s intensive, ongoing, and
unsuccessful efforts to achieve these goals, including the use of
technology and social media. § 19-3-702(4)(b)(D).

O Whether the child’s placement is following the reasonable and
prudent parenting standard and whether the child has regular,
ongoing opportunities to engage in age-appropriate activities.

§ 19-3-702(4)(b)(I1).

O For children in EPP cases, the Court must make permanent home

findings. See Permanent Home subsection, infia.

O Once Colorado has implemented FFPSA, the Court will
need to make specific findings regarding any placement in a
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Qualified Residential Treatment Program (QRTP). See Qualified
Residential Treatment Program section in Placement Review
Hearings chapter.

. PERMANENCY GOALS

The Children’s Code enumerates the permanency goals as follows:
return home; adoption with a relative; permanent placement with a
relative through legal guardianship or APR; adoption with a non-rel-
ative; permanent placement with a non-relative through legal guard-
ianship or APR; Other Permanent Planned Living Arrangement.
Section 19-3-704(a)(I)-(VI). All goals except for the OPPLA goal may
be adopted as concurrent goals.

In determining the appropriateness of any given permanency goal,
counsel should keep in mind the time frames for filing a motion for
termination of parental rights set forth by federal law. Federal law
requires the State to ensure that in cases in which a child has been
placed in foster care under the responsibility of the State for 15 of
the most recent 22 months, the department will file a motion to ter-
minate parental rights of the child or to join in such a motion unless
the child is being cared for by a relative at the option of the depart-
ment, the department has documented in the case plan a compel-
ling reason why termination of parental rights would not be in the
best interests of the child, or the department is required to provide
reasonable efforts pursuant to 42 U.S.C. § 671(a)(15)(B)(ii) and it has
not followed through with the time frames for the provision of ser-
vices documented in the case plan. 42 U.S.C. § 675(5)(E)(iii).

In cases in which concurrent permanency goals have been set, it is
important for counsel to explain what concurrent planning means
to the parents and child and to hold the department accountable

to its obligation to make reasonable efforts to achieve each perma-
nency goal.

TIP

1. Return Home

The Children’s Code establishes a preference for the goal of returning
children home to their parents, guardian, or legal custodian. §§ 19-1-
102(1), 19-3-702(4)(a)(1); see also Required Findings section, supra.

In determining whether a child should return home at a per-
manency planning hearing, the question for the court to decide
is whether the parent can provide reasonable parental care and
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whether return home is in the best interests of the child. See A.W.R.,
17 P.3d at 198. Reasonable parental care requires, at minimum, that
the parents “provide nurturing and protection adequate to meet the
child’s physical, emotional, and mental health needs.” Id. (referring
to definition of reasonable parental care set forth in § 19-3-604(2)).

Efforts to place a child for adoption or with a legal guardian or cus-
todian may be made concurrently with reasonable efforts to preserve
and reunify the family. § 19-3-508(7).

2. Adoption

Another permanency goal available to the court is adoption. § 19-3-
702(4)(a)(I1), (IV).

If the court finds at a permanency hearing that the child appears
to be adoptable and meets the criteria for adoption set forth in § 19-5-
203, the court may order the department to show cause why it should
not file a motion to terminate parental rights. § 19-3-702(4)(e). Cause
may include, but is not limited to, the following circumstances:

O The parents or legal guardians have maintained regular parenting
time and contact, and the child would benefit from continuing this
relationship;

O The criteria for termination of parental rights have not been met;

O The foster parents are unable or unwilling to adopt because of
exceptional circumstances (not including an unwillingness to
accept legal responsibility for the child), but they are willing and
capable of providing the child with a stable and permanent home,
and removal of the child from the foster parents’ custody would be
seriously detrimental to the child’s emotional well-being;

Q The child objects to the termination (children 12 and older). See
§ 19-3-702(4)(e)(1)-(IV).

Efforts to place a child for adoption or with a legal guardian or cus-
todian may be made concurrently with reasonable efforts to preserve
and reunify the family. § 19-3-508(7).

Adoption assistance may be available to support the permanency
goal of adoption for a child. See Adoption fact sheet. The GAL
should be familiar with this possibility and the procedure for deter-

TIP

mining eligibility for adoption assistance. Although advocacy for
adoption assistance may further the best interests of the child by
supporting successful permanency for the child, the ultimate adop-
tion assistance agreement is an agreement between the adoptive
parent(s) and the department. See 42 U.S.C. § 675(3). If the GAL
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advocates for appropriate adoption assistance for a child, the GAL
must make clear to the adoptive parents through the GALs words
and advocacy that the GAL is not their advocate and is not repre-
senting them in the adoption agreement negotiations.

3. Legal Guardianship / Allocation of Parental Responsibilities

The court may order legal guardianship or allocation of parental
responsibilities as a permanency goal. § 19-3-702(4)(a)(IIL), (IV).
Although this goal is typically used to effectuate permanency in the
form of a stable, long-term placement with a relative, a court may
award guardianship or allocate parental responsibilities to an unre-
lated person, including a foster parent. See L.L. v. People, 10 P.3d 1271,
1277 (Colo. 2000); § 14-10-123(1). See also HB 19-1219 (clarifying in
Section 19-3-702(4) that APR/guardianship to relative or non-relative
are both available permanency goals).

Unless parental rights have been terminated, the effectuation of
either of these permanency options leaves open the possibility of
visits between the parent and the child and/or future modification
of the order. See APR/Guardianship fact sheet.

TIP Depending on the circumstances of the case, the possibility of
visits between the parent and child and modification of the order
may be considered a pro or con of this permanency goal. Although
these possibilities may render this permanency option less stable
than termination of parental rights, they may also serve the best
interests of the child when adoption is not an available or appro-

priate permanency option.

The Fostering Connections to Success and Increasing Adoptions Act
0f 2008 gave states the option of providing guardianship assistance pay-
ments in some relative/kinship guardianship arrangements. See Pub.
L. No. 110-351, 101 & 122 Stat. 3049-3953 (2008); 42 U.S.C. §§ 673(D),
675(F). Colorado has pursued this option and has also made it avail-
able for allocation of parental responsibilities and in limited circum-
stances for foster homes serving children 12 or over. See § 26-5-110; 12
CCR 2509-4: 7.311 et seq.; APR/Guardianship fact sheet.

As with adoption assistance, advocacy by a GAL for an appropriate
relative/kinship guardianship assistance agreement may advance
the best interests of a child by ensuring the relative or kin has the
necessary financial stability and support to provide for the child on
a long-term basis. In advocating for appropriate relative/kinship
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guardianship assistance, a GAL must make clear that the GALs
involvement is solely to advance the best interests of the child and
that the GAL is not representing the relative or kin in any capacity.

Efforts to place a child for adoption or with a legal guardian or cus-
todian may be made concurrently with reasonable efforts to preserve
and reunify the family. § 19-3-508(7).

4. Another Planned Permanent Living Arrangement

“Another planned permanent living arrangement” (also commonly
referred to as “other permanent planned living arrangement”;
hereafter, “OPPLA”) is a permanency goal contemplated by federal
law and allowed by the Children’s Code. See 42 U.S.C. § 675(5)(C);
§ 19-3-702(4)(a)(VI)(A). Because this permanency goal does not
contemplate actual permanency for a child in the sense that it sets
the child up for long-term foster care placement or emancipation,
it is a disfavored goal. This goal is limited to youth age 16 or
older who have co-occurring complex conditions that preclude
the other permanency goals. § 19-3-704(4)(a)(VI)(B) (exempting
unaccompanied refugee minors from these requirements). OPPLA
cannot be entered as a concurrent goal. § 19-3-704(4)(a)(VI)(C).
For youth with a permanency goal of OPPLA, federal law requires
additional documentation and findings at each permanency hearing
as follows (note that the Children’s Code requires many of these
findings for all children during permanency hearings):

O The department must document “intensive, ongoing, and, as of
the date of the hearing, unsuccessful efforts” made to return the
child home or secure a placement for the child with a relative,
legal guardian, or adoptive parent. See 42 U.S.C. § 675a(a)(1); see
also 12 CCR 2509-4: 7.301.24(R); § 19-3-702(4)(c).

O The court should ask the child about the desired permanency
outcome, make a judicial determination explaining why, as of the
date of the hearing, OPPLA is the best permanency plan for the
child, and provide compelling reasons why it continues to not be in
the best interests of the child to return home, be placed for adop-
tion, be placed with a legal guardian or be placed with a fit and
willing relative. See 42 U.S.C. § 675a(a)(2); § 19-3-702(4)(a)(VI)(D).

O The state agency shall document the steps it is taking to
ensure that the child’s foster home or institution is following
the reasonable and prudent parent standard and that the
child has regular, ongoing opportunities to engage in age or
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developmentally appropriate activities. See 42 U.S.C. § 675a(a)
(3); See also 19-3-702(4)(b)(II). The reasonable and prudent parent
standard requirements are documented in 12 CCR 2509-8: 7.701.9.

Before supporting a permanency goal of OPPLA, GALs must

be satisfied that every other permanency option has been
satisfactorily ruled out and that a goal of OPPLA is truly in the best
interests of the child. In cases in which the GAL is not satisfied
that the permanency goal of OPPLA serves the best interests of the
child, the GAL must litigate against that permanency goal. If the
permanency goal of OPPLA is ordered, the GAL should not give up
on other permanency goals. The GAL should continuously monitor
the case and investigate on an ongoing basis other potential
permanency options, remaining open to the possibility that new
permanency options may arise for a child and that changed
circumstances may make someone who was not previously an
appropriate permanency option for a child an acceptable current
permanency option.

Independent living is not a permanency goal. § 19-3-702; see

also Foster Care Independence Act of 1999, Pub. L. No. 106-169

§ 101(a)(2), 113 Stat. 1822, 1823 (1999) (expressly finding that
independent living programs are not an alternative to adoption
for older children and that such programs should occur concur-
rently with efforts to locate adoptive families in cases in which
OPPLA has been ordered). In cases in which the permanency goal
of OPPLA has been ordered, GALs should pay careful attention to
the services provided to the youth to ensure that they are tailored
to support the youth in making a successful transition to indepen-
dence. Note that the Preventing Sex Trafficking and Strengthening
Families Act replaced the term “independent living” with “transi-
tion planning for successful adulthood.” See 42 U.S.C. § 675(1)(D),
(5)(C)(1)-(ii). See also Transition to Adulthood fact sheet.

GALs should also advocate that permanent connections be estab-
lished for children and youth in out-of-home care. See 12 CCR 2509-
4:7.305.1 (requiring services for all children and youth in out-of-
home are to include efforts to build permanent connections). Even
if such connections may not be appropriate placement options for
a child, they may serve as a critical support for a young adult aging
out of foster care. See Family Finding/ Diligent Search fact
sheet.
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TIP Youth who meet Colorado’s Foster Youth in Transition Program
(FYTP) eligibility criteria have the right to receive services through
this program at least until the age of 21. §19-7-304 (eligibility and
enrollment). Youth may access this program by entering into a
Voluntary Services Agreement (VSA), §19-7-306, at which point, a
new case is created by the filing of a petition with the court in an
Article 7 case, §19-7-307. For additional information on the FYTP

program, see Transitions to Adulthood fact sheet.

. Permanent Home

For children and youth placed out of home in an EPP case, the court
must make additional permanent home findings. § 19-3-702(5). A
permanent home is defined as the place in which the child or youth
may reside if the child or youth is unable to return home to a parent
or guardian. § 19-3-702(5)(a). The purpose of permanent home find-
ings is to ensure that a child or youth who has been removed from
his or her home has been placed in a permanent home as expedi-
tiously as possible. § 19-3-702(5)(c).

HB 19-129 repealed former § 19-3-703 and clarified the legislature’s

TIP
intent regarding permanent home findings.

The requirement for permanent home findings begins at the per-
manency planning hearing that occurs immediately prior to twelve
months after the original placement of the child or youth out of
home. § 19-3-702(5)(a). At this hearing, the court must find whether
the child or youth is in a placement that can provide legal perma-
nency. § 19-3-702(5)(c). If the court determines by a preponderance
of the evidence that permanent home is not currently available or
that the child’s or youth’s current needs or situation prohibit place-
ment, the court must be shown that reasonable efforts were made to
find the child or youth an appropriate permanent home and that such
a home is not currently available or that a child or youth’s needs or
situation prohibit the child or youth from a successful placement in
a permanent home. § 19-3-702(5)(a). The court must make findings
regarding these efforts and needs. Id. When a child has siblings, the
court’s finding must include consideration of the children together as
a sibling group. § 19-3-702(5)(f).

Until the court finds that a child or youth is in a permanent home,
the court must review this finding at a permanency hearing at least
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every six months. § 19-3-702(5)(d). the court must be provided evi-
dence of one the following:

O That the child or youth is in a permanent home or

O That reasonable efforts continue to be made to find the child or
youth an appropriate permanent home and that such a home is not
available or that the child’s or youth's needs or situation prohibit the
child or youth from successful placement in a permanent home.

§ 19-3-702(5)(d). At each permanency planning hearing, the case-
worker and the child or youth's GAL must provide a verbal or written
report specifying what efforts have been made to identify a perma-
nent home for the child or youth and what services have been pro-
vided to the child or youth to facilitate identification of a permanent
home. § 19-3-702(5)(e).

TIP: In reporting on the progress of finding a child a permanent home,
the GAL should be careful not to convert himself or herself into
a witness or to share any privileged information. See Children’s
Psychotherapist-Patient Privilege fact sheet.

The court’s findings regarding permanent home do not alter the
department’s obligation to make reasonable efforts to return the
child or youth home, and any findings regarding permanent home
shall not delay or interfere with reunification of a child or youth
with a parent or legal guardian. § 19-3-702(5)(b); see also Reasonable
Efforts fact sheet.

. SPECIAL CONSIDERATIONS

1. Concurrent Planning

Federal law permits concurrent planning, which allows the State
to simultaneously pursue reunification and alternative permanent
options if reunification cannot occur. 42 U.S.C. § 671(a)(15)(F).
Permanency goals other than OPPLA may be entered as concur-
rent goals. 19-3-702(4)(a).

2. Placement Determinations at the Permanency Hearing

If a placement change is contested by a party or a child or youth and
the child is not reunifying with a parent or guardian, the court shall
consider all pertinent information related to modifying the placement
of the child prior to removing the child from his or her placement,

m Permanency Hearing




including the child’s or youth’s wishes. § 19-3-702(6). This consider-
ation must include the following:

O An individualized assessment of the child’s needs;

O Whether the current placement is a safe and potentially perma-
nent placement;

O The child’s age, developmental state, and attachment needs;

O The child’s psychological ties to any person who could provide
a permanent placement for the child, including a relative, and
whether that person has maintained contact with the child,;

O Whether a person who could provide a permanent placement for
the child is willing to maintain appropriate post-adoption contact
with relatives, particularly the child’s siblings, if such contact is
safe, reasonable, and appropriate;

O Whether a person who could provide a permanent placement for
the child is aware of the child’s culture and willing to provide the
child with positive ties to the child’s culture;

O The child’s medical, physical, emotional, or other needs and
whether the potential permanent placement is able to meet the
child’s needs;

O The child’s attachment to current caregiver and the possible
impact on the child’s emotional well-being if the child is removed
from the caregiver’'s home.

§ 19-3-702(6)(a)—(h).

If the child is an Indian child or the court has reason to know that
the child is an Indian child, any removal of the child must comply
with either ICWA's emergency placement or foster care placement
requirements. See ICWA fact sheet. Additionally, the provisions of
the Indian Child Welfare Act that establish priorities for placement
apply at a permanency planning hearing. See 25 U.S.C. § 1915(a)-(b);
ICWA fact sheet.

3. Sibling Placement

The department is required to make thorough efforts to locate a
joint placement for all children in a sibling group, and the Children’s
Code sets forth a presumption that siblings be placed together if the
department locates an appropriate, capable, willing, and available
joint placement. See Siblings fact sheet. The court shall not delay
permanency planning by considering joint placement by a sibling
group. § 19-3-702(3).
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4. Non-Appealable Order

A permanency plan that does not change permanent custody or
terminate parental rights is not a final and appealable order, par-
ticularly when the order contemplates further court proceedings to
reach a resolution. See People in the Interest of H.R., 883 P.2d 619, 621
(Colo. App. 1994). However, if the hearing occurs before a magis-
trate, the magistrate’s findings and recommendations may be subject
to judicial review under § 19-1-108(5.5). Request for judicial review
must be filed within seven days of the magistrate’'s order. Id.; see
also Magistrates fact sheet. In extraordinary circumstances, coun-
sel may consider seeking discretionary review of a district court’s
decision by the Colorado Supreme Court pursuant to C.A.R. 21. See
Appeals fact sheet.

. SETTING THE NEXT HEARING

Depending on the case, the next hearing may be a placement review
hearing, a permanency planning hearing, a hearing on the motion to
terminate the parent-child legal relationship, or some other hearing.
The time frame for each of these hearings is set forth in the applica-
ble hearings chapters.

The required time frame for setting the next permanency hearing
is set forth in the Timing of Hearing section, supra.

To move a case along, an attorney may request that the court set
the matter for a permanency planning hearing, with a settlement
conference or staffing to occur beforehand. Often, this forces the

TIP

various sides to come together and discuss their long-term goals in
the case and, at minimum, distills the fundamental issues in dis-
agreement before a contested hearing.
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Placement Review Hearing

PLACEMENT REVIEW HEARING CHECKLIST—GAL

. BEFORE

O Investigate:

o

o

Whether the child’s placement is safe, necessary, and
appropriate.

The extent of compliance with the case plan and the extent of
the progress made toward alleviating or mitigating the need for
out-of-home placement.

Whether reasonable efforts continue to be made to achieve per-
manency for the child in a timely manner.

The need for modifications, if any, to the case plan.

If the child is in the custody of the department, whether the
placement is applying the reasonable and prudent parent
standard in allowing activities that encourage the emotional
and developmental growth of the child while maintaining the
health, safety, and best interests of the child.

Whether any additional information provides reason to know
the child is an Indian child.

Whether, if the child has reached the age of 14, the child has
been provided with a document describing his or her rights, a
plan has been developed to assist the child to make the transi-
tion from foster care to a successful adulthood, and the child
has had the opportunity to participate in that plan and select
two members of the case planning team.




O Meet with the child.

O Confer in a developmentally appropriate manner and obtain
child’s input and position regarding placement, the case plan,
and permanency.

O Determine whether the child wants his or her position
reported to the court.

O Determine whether the child wants to appear at the review
hearing.

0 Determine whether notice has been sent to parties, caregivers,
facility director, and any intervenors.

O Review department’s required written social study report.

O Determine whether the author of the report should be required to
appear and provide testimony. If so, request that the court require
the author’s appearance or subpoena the author.

O If child wishes to attend court, advocate for elimination and/or
mitigation of barriers impeding child’s participation in court.

. DURING

O Present information/evidence regarding services, placement, vis-

its, treatment, assessments, child’s psychological ties/attachment,

child’s needs, child’s participation in developmentally appropriate

extracurricular and social activities, and permanency issues.

O Ensure that any information providing reason to know the child is
an Indian child is reported to the court and, if so, ensure compli-
ance with ICWA’s required notice provisions.

O Advocate for any necessary modifications to the case plan.

O Ensure the court applies the appropriate standard of best interests
of the child and the applicable burden of proof of the preponder-
ance of the evidence in determining whether:

O The continuation of the out-of-home placement is in the best
interests of the child.

O Reasonable efforts have been made to reunite the child and the
family or that reasonable efforts are not required pursuant to
§ 19-1-115(7).

O Procedural safeguards with respect to parental rights have been
applied in connection with the continuation of the out-of-home
placement, a change in the child’s placement, and any deter-
mination affecting parental visitation.
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O The child’s safety is protected in the placement.

O Reasonable efforts have been made to find a safe and perma-
nent placement.

O There is a continuing need for the placement and whether the
placement remains appropriate.

O The parent has complied with the case plan and the extent of
the progress made toward alleviating or mitigating the causes
necessitating placement in foster care.

O There is a likely timeframe in which the child or youth will
be returned to a parent or legal guardian or be in a safe and
permanent home, and if the child or youth is not likely to be
returned to a parent or legal guardian within six months, a
finding about whether the child is in a potential permanent
placement.

O TItis in the best interests of the children in a sibling group to be
placed together.

O In a case involving older youth, the department is providing
successful transition to adulthood living services.

If child is in foster care, whether, through the application of the

reasonable and prudent parenting standard, the child has regular,

ongoing opportunities to engage in age- or developmentally appro-

priate activities.

When applicable, ensure the court makes findings regarding

ICWA's active efforts requirement and that any change of place-

ment complies with ICWA’s burden of proof, required findings,

and placement preferences.

Request contested hearing if appropriate or necessary to further

the best interests of the child.

If a placement change (other than return to a parent or legal

guardian) is contested by a party, ensure the court has been pro-

vided and has considered the following:

O Child’s wishes;

O Individualized Assessment of the child’s needs;

O Whether the current home is safe and potentially permanent;

O The child’s actual age and developmental stage as well as the
child’s attachment needs;

(@)

Whether the child has significant psychological ties to the per-
son who could provide the permanent home;

O Whether the person who could provide the permanent home is
willing to maintain appropriate contact after an adoption with
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the child’s relatives, particularly sibling relatives, when safe,
reasonable and appropriate;

O Whether the person aware of the child’s culture and willing to
provide the child positive ties to his/her culture;

O Whether the person can meet the child’s medical, physical,
emotional, or other specific needs;

O The child’s attachment to the caregiver and possible effects on
the child’s emotional well-being if removed.

O Ensure court sets the next appropriate hearing.

O Ifthe child is in a QRTP, ensure the court engages in the review
required by FFPSA and Colorado’s implementing legislation.

O Obtain ruling on privilege holder if child is receiving any services
covered by psychotherapist-patient privilege and privilege holder
has not yet been determined by court. Seek modification of privi-
lege holder as appropriate.

. AFTER

O Obtain court orders and review for accuracy and sufficiency.

O Meet and confer with the child in a developmentally appropriate
manner. Explain the court’s findings and orders.




PLACEMENT REVIEW HEARING CHECKLIST—RPC

. BEFORE
a

Continue thorough and independent investigation:

O Contact service providers for records and for updates about
progress.

O Obtain visitation reports, and either observe visits or watch
visit recordings if possible.

O Determine:

O Client’s compliance with the case plan and the extent of the
progress made toward alleviating or mitigating the need for
out-of-home placement; and

O Whether reasonable efforts continue to be made to achieve per-
manency for the child in a timely manner.

O Meet with the client.

O Confer and obtain client’s position regarding placement, the
case plan, and permanency.

O Discuss cultural considerations.

O Discuss case plan progress and whether motions to progress
visitation or loosen restriction should be filed.

O Discuss whether treatment components are completed and
should be discontinued.

O Discuss potential accommodations with a parent with a
disability.

O Discuss whether motions for a finding of no reasonable efforts
should be filed.

O Discuss whether treatment plan amendments need to occur.

O Ifclient is in custody, visit client and ensure client is either trans-
ported or appears by telephone for the hearing.

O Determine whether notice has been sent to client.

O Review department’s required written social study report.

O Seek an order requiring the department to serve the social study
report at least five days in advance of the hearing, as necessary.

0 Determine whether the author of the report should be required to
appear and provide testimony. If so, request that the court require
the author’s appearance or subpoena the author.

O File motions as necessary.
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. DURING
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Present information/evidence regarding services, placement, vis-
its, treatment, assessments, child’s psychological ties/attachment,
child’s needs, and permanency issues.

O Ensure that the court applies the appropriate standard of best

interests of the child and the applicable burden of proof of the pre-
ponderance of the evidence.

O Request orders to seal any mental health or substance abuse treat-

ment reports or records that may be part of the case plan.

O Request protective orders preventing sharing of sensitive treat-

ment and evaluation results with other parties or special respon-
dents as necessary.

O Request contested hearing if appropriate.

O Ensure the court makes findings about:

O The necessity of out-of-home placement.
O Reasonable efforts.

O Procedural safeguards.

O Treatment plan compliance.

O In an ICWA case, ensure the court makes findings that the depart-

ment is making active efforts to provide remedial and rehabilita-
tive services designed to prevent the breakup of the Indian family.

QO If a placement change (other than return to a parent or legal

guardian) is contested by a party, ensure the court has been pro-

vided and has considered the following:

O Child’s wishes;

O Individualized Assessment of the child’s needs;

O Whether the current home is safe and potentially permanent;

O The child’s actual age and developmental stage as well as the
child’s attachment needs;

(@)

Whether the child has significant psychological ties to the per-

son who could provide the permanent home;

O Whether the person who could provide the permanent home is
willing to maintain appropriate contact after an adoption with
the child’s relatives, particularly sibling relatives, when safe,
reasonable and appropriate;

O Whether the person aware of the child’s culture and willing to

provide the child positive ties to his/her culture;
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O Whether the person can meet the child’s medical, physical,
emotional, or other specific needs;

O The child’s attachment to the caregiver and possible effects on
the child’s emotional well-being if removed.

If the child is in a QRTP, ensure the court engages in the review

required by FFPSA and Colorado’s implementing legislation.

Ensure that the court sets the next appropriate hearing.

TER

B~
]

Meet and confer with client. Explain the court’s findings and
orders.

Set the next meeting with client.

Help client develop timeline and of important dates and calendar
reminders.

Discuss with client how to keep track of important dates and con-
tact information for service providers.

Obtain court orders and review for accuracy and sufficiency.
Provide client with a copy of court orders.
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BLACK LETTER DISCUSSION AND TIPS

. PURPOSE/OVERVIEW OF HEARING

Placement review hearings allow the court to regularly assess
whether the child’s placement is safe, necessary, and appropriate;
the extent of compliance with the case plan and the extent of the
progress made toward alleviating or mitigating the need for out-of-
home placement; whether reasonable efforts continue to be made
to achieve permanency for the child in a timely manner; a likely
date for the child to be returned to and safely maintained in the
home or placed in adoption or legal guardianship; and for children
with a permanency goal of OPPLA, whether the application of the
reasonable and prudent parenting standard has provided regular and
ongoing opportunities to engage in age- or developmentally appro-
priate activities. See 42 U.S.C. § 675(5)(B); §§ 19-1-115(4), 19-3-507(4),
19-3-702.5. Through review hearings, the court holds all parties
accountable for the timely completion of their responsibilities under
the treatment plan and addresses any barriers to fulfillment of these
responsibilities.

Although the federal statutes requiring regular review of place-
ment explicitly apply only to cases in which children are in out-of-
home placement, many courts hold regular reviews for children
who are placed at home. “Review is vital to cases involving each
child within the court’s jurisdiction, whether or not the child is in
placement,” and counsel, when appropriate, should seek regular

TIP

reviews, even in cases in which children are in in-home place-
ment. Enhanced Resource Guidelines: Improving Court Practice
in Child Abuse and Neglect Cases, Guideline VI at 257 (National
Council of Juvenile and Family Court Judges, Reno, Nevada, 2016)
(hereafter “'NCJFCJ Enhanced Resource Guidelines”). Many of the
statutorily required inquiries for placement review hearings are
important questions for the court to ask at all review hearings.

At review hearings, the GAL should advocate for the court’s careful
examination of case goals, the parents’ progress, the department’s
compliance with its obligations, and the needs of the child. GALs
should advocate for court orders setting targeted time frames

TIP

and specific actions that need to take place to minimize the time
the child must spend in out-of-home placement. The NCJFCJ
Enhanced Resource Guidelines pertaining to review hearings note
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TIP

that “[r]eviews can malfunction if they become a rubber stamp for
agency recommendations or produce arbitrary decisions based on
inadequate information.” Guideline VI.B. at 259. As a result of the
GALSs ongoing investigative responsibilities, the GAL will continue
to assess the child’s and family’s needs as well as the provision
and effectiveness of services throughout the case. At review hear-
ings, the GAL should ensure that the treatment plan continues

to address the needs of the child and family, and the GAL should
advocate for any necessary modifications to the treatment plan.
Finally, review hearings provide yet another opportunity to make
sure that all procedural requirements are met, including, but not
limited to, the entry of adjudication orders, findings regarding the
UCCJEA, and ICWA notice. See ICWA and Jurisdictional Issues
fact sheets. Depending on the stage of the case and the family’s
circumstances, review hearings also serve as an opportunity to
obtain formal updates on the status of ICPC requests, guardian-
ship/adoption subsidy negotiations, and any other processes in
place to support appropriate placement and permanency for the
child.

At review hearings, RPC should promote client progress, aggres-
sively advocate for visitation in as natural a setting as possible, and
advocate to eliminate barriers to treatment. RPC must always be
mindful of potential kin placements and advocate for home stud-
ies, ICPC requests, and placement with relatives if children must
remain in out-of-home placement. Review hearings are also oppor-
tunities for counsel to address problems with service provision and
visitation, but oral discussions and requests during review hearings
must not be a substitute for written motions practice.

. TIMING OF HEARING

The timing of review hearings is governed by both federal and state
statutes. Federal law requires review of children in foster care to
occur at least once every six months. 42 U.S.C. § 675(5)(B). Section
19-1-115(4) provides that an order vesting legal custody of a child in
an individual, institution, or agency or providing for the placement
of a child pursuant to § 19-3-403 (regarding the temporary custody
hearings statute) must be for a determinate period and must be
reviewed by the court no later than three months after it is entered.
Section 19-3-507(4) requires a review to be set within 90 days of the
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dispositional hearing if the disposition is out-of-home placement.
Section 19-3-702.5 requires reviews to be conducted every six
months. § 19-3-702.5(1); see also § 19-1-115(4)(c). Read together,
these provisions require placement reviews to occur within three
months of the initial temporary custody order, within 90 days of the
dispositional hearing, and every six months on an ongoing basis.

RPC should advocate for frequent review hearings, particularly
when frequent court contact assists client with engagement, and
court oversight provides reinforcement for the client. Frequent
review hearings in complicated cases, particularly in EPP cases,
allow counsel to quickly address issues, rather than allowing them
to linger unaddressed.

TIP

. NOTICE REQUIREMENTS

Section 19-3-507(4) specifically requires notice of the original

post-dispositional review hearing to be provided to all parties, the

director of the facility where the child is placed, any person with
physical custody of the child, and any attorney or GAL of record.

General notice requirements also apply to review hearings. All par-

ties, including GALs, must receive notice of the hearing, as must

foster parents, pre-adoptive parents, and relatives with whom the
child is placed. § 19-3-502(7). Foster parents, pre-adoptive parents, or
relatives providing care for the child who make a written request for
notice of court hearings are entitled to receive written notice of the
hearing. § 19-3-507(5)(c). Persons with whom a child is placed must

provide prior notice of the dispositional hearing to the child. § 19-3-

502(7). The CASA volunteer appointed to the case must be notified

of the hearing. § 19-1-209(3).

TIP The GAL should ensure that the child is aware of the upcoming
review hearing and should discuss with the child the possibility
of appearing in court. GALs should be familiar with their court’s
practice of including children in court and, when the child wishes
to participate in court and the GAL believes it is in the child’s best
interests to do so, should proactively resolve any barriers to suc-
cessful participation. See Children in Court fact sheet.

The placement review hearing is not defined as a separate child
custody proceeding under ICWA. See ICWA fact sheet. While neither
ICWA's statutory scheme nor the 2016 ICWA Regulations require notice
to be sent to all identified tribes regarding each individual hearing
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within a proceeding, the 2016 ICWA Guidelines recommend that state
agencies and/or courts provide notice to tribes and Indian custodians
of those events. 2016 ICWA Guideline D.1; see ICWA fact sheet.

. PROCEDURAL ISSUES/CONSIDERATIONS

1. Contemporaneous Hearings

Whenever possible, the court should combine the review hearing
with the permanency planning hearing. § 19-3-702(1)(a).

2. Administrative Reviews

Federal law requires that reviews be conducted by either a court
or an administrative body. 42 U.S.C. § 675(5)(B), (6). Colorado law
allows courts, if a party does not object, to order review hearings to
be conducted by the Administrative Review Division of the Colorado
Department of Human Services. §§ 19-1-115(4)(c). If an administra-
tive review is ordered, all counsel of record must be notified of the
review and may appear at the review. Id. An administrative review
must be open to the participation of the parents. 42 U.S.C. § 675(6).

As recognized by the National Council of Juvenile and Family
Court Judges, judicial review plays an important role in advancing
case progress, holding all parties accountable, and giving parties
and children a voice in the proceedings. See generally NCJFCJ
Enhanced Resource Guidelines VI.B. and V.D. Given the impor-
tance of court oversight, GALs and RPC should object to adminis-
trative reviews taking the place of judicial review.

TIP

3. Social Study and Report

The department is required to file a written social study and report.
§ 19-1-107(1). This report must be given to all parties.

The Children’s Code allows the court to receive written reports
and other material relating to the child’s mental, physical, and social
history for purposes of determining the proper disposition of a child,
but it also states that the court must require the person who wrote
the report to appear and be subject to direct and cross-examination if
requested by any of the parties. § 19-1-107(2). The court must inform
the child, parent, or other interested party of this right of cross-
examination. § 19-1-107(4). The court may also, on its own initiative,
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order the preparer of the report to appear at the dispositional hearing
if it finds that “the interest of the child so requires.” § 19-1-107(2).
CJID 96-08(3)(c) directs courts to require reports from the depart-
ment to be filed and served at least five days in advance of hearings
and permits sanctions to be imposed if such filing and service are
not obtained.
TIP Counsel should seek an order pursuant to CJD 96-08 requiring
the department to serve its report at least five days in advance
of the hearing. Timely filing of the report promotes due process
and improves the quality of the hearing in that it allows counsel
to review the report and to discuss its content with the parent/
child in advance of the hearing. Even attorneys who are regularly
in contact with the department and in a position to anticipate the
contents of the report should carefully review the report for accu-
racy. Because the report may become part of the court records
through § 19-1-107(2), it is important to address any inaccurate or
problematic content in the report.

TIP Social studies and reports often contain mental health and or sub-
stance abuse treatment records. These records are protected infor-
mation. See, e.g., 42 U.S.C. § 290dd-2 and 42 C.F.R. § 2.1 et seq. RPC
should request protective orders preventing redisclosure of this
protected information without further court order. Additionally,

RPC should seek orders sealing these records in the court file.

4. Non-Appealable Order

Orders resulting from a placement review hearing are generally
considered interlocutory rather than final and appealable orders
as defined by § 19-1-109(1) and § 13-4-102(1). See, e.g., People in the
Interest of PL.B., 743 P.2d 980, 981-82 (Colo. App. 1987) (holding that
a change in placement while the child was in the legal custody of the
department did not affect legal custody of the child and was there-
fore not a final order for purposes of appeal). Request for judicial
review of a magistrate’s order must be filed within seven days of the
magistrate’s order. § 19-1-108(5.5); see also Magistrates fact sheet. In
extraordinary circumstances, counsel may consider seeking discre-
tionary review of a district court’s decision by the Colorado Supreme
Court pursuant to C.A.R. 21. See Appeals fact sheet.

If RPC wish to seek appointment of appellate counsel for an inter-
locutory appeal, they must consult with the ORPC appellate director.
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. EVIDENTIARY ISSUES/CONSIDERATIONS

At the placement review hearing, written reports and other mate-

rial relating to the child’s mental, physical, and social history may

be received and considered by the court along with other evidence.

§ 19-1-107. Hearsay may be contained in these reports and such hear-

say may be admissible. Sec Hearsay in D&N Proceedings fact sheet.

TIP GALs serving as the holder of the child’s psychotherapist-patient
privilege should ensure that any reports or materials submitted
do not contain privileged information and move to strike any
such information contained in the report. The failure to do so
may be construed as an implied waiver of the child’s privilege. See
Children’s Psychotherapist-Patient Privilege fact sheet. GALs
seeking to introduce privileged information as evidence should
ensure that any waiver of the privilege effectuated serves the
child’s best interests and should seek rulings and stipulations on
limited waivers as appropriate. See id.

TIP Although placement review hearings are generally conducted
in an informal manner, counsel intending to litigate any of the
required findings should be prepared to present evidence at the
hearing. This may involve subpoenaing witnesses in compliance
with C.R.C.P. 45 or asking the court to decide the matter based on
the department’s report and social study pursuant to § 19-1-107(2)
or affidavit or deposition pursuant to C.R.C.P. 43(e). If necessary,
counsel should file a motion for absentee (telephone) testimony

pursuant to C.R.C.P. 43(i).

. BURDEN OF PROOF

The burden of proof at placement review hearings is generally a pre-
ponderance of the evidence. § 13-25-127.

If the child is an Indian child or the court has reason to know that
the child is an Indian child, any removal of the child must comply
with either ICWA's emergency placement or foster care placement
requirements, and any foster care placement must comply with
ICWA’s placement preferences. See ICWA fact sheet.
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. REQUIRED FINDINGS

The required findings for the placement review hearing are set forth
in §§ 19-1-115(6.5), 19-3-507(4), and 19-3-702.5. Specifically, the court
must make the following determinations:

a

Q

Whether the continuation of the out-of-home placement is in the
best interests of the child. § 19-1-115(6.5)(a).

Whether reasonable efforts have been made to reunite the child
and the family or that reasonable efforts are not required pursuant
to § 19-1-115(7). §§ 19-1-115(6.5)(b), 19-3-507(4).

If counsel believes that additional or different efforts
must be made to fulfill the department’s reasonable
efforts requirements, counsel should raise this issue at
the review hearing. See Reasonable Efforts fact sheet.
Failure to bring a deficiency in the department’s efforts
during the district court proceedings may constitute a
waiver of the right to raise the issue on appeal. See, e.g,,
People ex vel. Z.P, 167 P.3d 211, 214 (Colo. App. 2007).

Whether procedural safeguards with respect to parental rights
have been applied in connection to the continuation of the
out-of-home placement, a change in the child’s placement, and
any determination affecting parental visitation. § 19-1-115(6.5)(c).

Whether the child’s safety is protected in the placement.

§ 19-3-702.5(a).

Whether reasonable efforts have been made to find a safe and per-
manent placement. § 19-3-702.5(b).

Because review hearings are statutorily required to occur
more frequently than permanency hearings, the review
hearing presents an opportunity to address any issues
with the existing permanency goal and to consider dif-
ferent or additional goals. However, specific notice and
participation requirements apply to permanency hear-
ings, and these must be followed for any review hearing
that becomes a permanency hearing in which the per-
manency goal is changed. See Permanency Hearing
chapter.

Whether there is a continuing need for the placement and
whether the placement remains appropriate. §§ 19-3-702.5(c),
19-3-507(4).
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This statutory finding requires review of both the ongo-
ing need for placement and the appropriateness of the
placement.

With regard to the continuing need for placement, if the
child cannot be returned home, counsel should consider
requesting the court to identify what progress needs to be
made to allow the child to return home. Considerations
relevant to the need for continued placement include: (1)
the extent to which the parents have engaged in and ben-
efitted from the services being provided; (2) the ability
and willingness of the parents to care for the child; (3) the
appropriateness of interactions between parents and child
at visits; (4) the extent to which changed parental behav-
ior would allow for the child to be safe in the parents’
home; (5) the extent to which unchanged parental behav-
ior would endanger the child if the child were returned
home; and (6) the recommendations of the caseworker
and service providers.

With regard to the appropriateness of the placement,

the GAL should provide the court independent, accurate
information about the child’s current needs and function-
ing in the placement. If questions are raised as to whether
the child may need a higher level of care or a lower level
of care, counsel should keep in mind that a child who is
not doing well in placement may be able to remain in

the placement if additional services are provided, such as
respite care, issue-specific therapy, a mentor, or an addi-
tional extracurricular activity.

GALs should review the educational progress of the child
in determining the appropriateness of the placement and
advocate for any additional supports necessary to ensure
the child’s educational success. See Education Law fact
sheet.
O The extent of the compliance with the case plan and the extent of
progress that has been made toward alleviating or mitigating the
causes necessitating placement in foster care. § 19-3-702.5(1)(d).

Sometimes a treatment plan that appeared appropriate at

TIP
the time of the dispositional hearing may require modifi-

cation. At review hearings, counsel may have more infor-

LivPl Placement Review Hearing



mation about the family’s issues and which services will
best address those issues. Additionally, barriers to com-
pliance with the treatment plan may become apparent by
the review hearing, necessitating further prioritization of
its objectives. Counsel should use the review hearing to
seek any necessary modifications in the treatment plan.
For GALs, such advocacy is vital not only to addressing
the immediate needs of the family to support reunifica-
tion but also to advocating for permanency for the child
in the event that reunification goals fail. See, e.g., People
in the Interest of K.B., 369 P.3d 822, 827 (Colo. App. 2016)
(allowing challenge to the appropriateness of the treat-
ment plan to be raised at the termination hearing even
when parents stipulated to its appropriateness earlier in
the proceeding); People ex rel. S.N-V., 300 P.3d 911, 914-17
(Colo. App. 2011) (allowing challenge to the appropriate-
ness of the treatment plan to be raised at the termina-
tion hearing even when parents had not challenged its
appropriateness at the dispositional stage). Although it is
appropriate to negotiate modifications to the treatment
plan outside of court, it is important to make a record

of any negotiated modifications and to litigate unre-
solved issues with the plan. Some divisions of the Court
of Appeals have held that failure to litigate issues with
the treatment plan in a timely manner may constitute a
waiver of the ability to bring up issues with the treatment
plan on appeal. See, e.g., People ex vel. D.P, 160 P.3d 351,
355-56 (Colo. App. 2007); People ex rel. TE.H., 168 P.3d 5,
8-9 (Colo. App. 2007); People ex rel. M.S., 129 P.3d 1086,
1087-88 (Colo. App. 2005).

O A likely date by which the child may be returned to a parent
or legal guardian or be in a safe and permanent home. Section
19-3-702.5(e).

By setting deadlines, the court (1) emphasizes the impor-
tance of time in the lives of children and (2) holds the
appropriate parties accountable. Counsel should seek
realistic and appropriate deadlines.

O Whether it is in the best interests of the children in a sibling group
to be placed together. § 19-3-507(4).
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TIP Section 19-3-507(4) specifically sets forth this inquiry
as one of the purposes of the 90-day post-dispositional
review hearing. However, counsel should use all review
hearings to ensure that efforts continue to be made to
find and/or maintain an appropriate joint placement for
siblings and to maximize appropriate contact between
siblings who are not placed together. See Siblings fact

sheet.

O Whether, if the case is an ICWA case, the department is making
active efforts to provide remedial and rehabilitative services
designed to prevent the breakup of the Indian family. See ICWA
fact sheet.

O If the child or youth is not likely to be returned to a parent
or legal guardian within six months, whether the child is in a
potential permanent placement and, if not, a likely timeframe
when he or she will be in a safe and permanent home. Section
19-3-702.5(F).

O Ifa child/youth is placed in a QRTP, the court will need to make
special findings regarding the child’s needs and that level of care.
See Qualified Residential Treatment Program section in Special
Issues/Considerations, infra.

Placement review hearings also serve as an important opportunity
for review of whether the child has regular, ongoing opportunities
to engage in developmentally appropriate activities. While federal
law specifically requires this for children with an OPPLA goal,
see 42 U.S.C. § 675(5)(B), findings regarding the application of the
reasonable and prudent parenting standard promote normalcy
for all children in foster care. See Heidi Redlich Epstein and Anne
Marie Lancour, The Reasonable and Prudent Parent Standard, 35 ABA
CuiLp Law Practice Vol. 10 (October 2016), available at fhttps://www
americanbar.org/content/dam/aba/administrative/child_law
clp/vol35/octl16.authcheckdam.pdf] Colorado law contemplates
the application of the reasonable and prudent parenting standard
to promote the entitlement of all children in out-of-home care,
regardless of age, to participate in age- or developmentally appropriate
extracurricular, enrichment, cultural, and social activities as part
of their well-being needs. See 12 CCR 2509-4: 7.304.21(E)(2)(h),
7.304.62(P); 12 CCR 2509-8: 7.701.200. 12 CCR 7.2509-1:7.700.2
defines the “reasonable and prudent parent standard” as “careful
and sensible parental decisions that maintain the health, safety, and
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best interests of the child or youth while encouraging the emotional
and developmental growth of the child or youth that a provider shall
use when determining whether to allow a child or youth in foster
care . . . to participate in extracurricular, enrichment, cultural, and
social activities.” 12 CCR 2509-8: 7.701.200 provides criteria for the
application of this standard.

. SPECIAL ISSUES/CONSIDERATIONS

1. Cultural and Subcultural Considerations

Counsel should investigate and be aware of any underlying cultural
considerations involved in the case. Examples of such questions to
consider include whether parents have beliefs about the relative role
of mother vs. father in rearing children that affect how they behave
and respond to the treatment plan; whether parents have religious
beliefs or practices that affect how they behave and respond to the
treatment plan; and whether extended family plays a different role in
the parents’ country of origin and/or culture. Additionally, counsel
should be aware of any language and literacy barriers to successful
communication and participation.

2. Parenting Time/Visits

The review hearing presents an opportunity to assess the status of
visits in the case and to consider whether any modifications need
to be made to the visiting/parenting time schedule. See Visits fact
sheet. Additionally, other individuals—such as relatives, kin, step-
parents, or special respondents—might appear at the hearing and ask
the court to enter orders permitting visits with the child.

Counsel should be prepared to address the issue of visits at the
review hearing, and in instances in which counsel is seeking addi-
tional visits or changes to visits, counsel should file motions in
advance of the hearing to put all parties on notice.

TIP

3. Independent Living Services

For children ages 14 and older, the department is required to pro-
vide independent living services to promote a successful transition
to adulthood. See 42 U.S.C. § 675(1)(D); see Transition to Adulthood
fact sheet. This plan must be developed in consultation with the
child and with up to two individuals (in addition to the foster parent
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and caseworker) selected by the child. 42 U.S.C. § 675(1)(B). Note
that the Preventing Sex Trafficking and Strengthening Families Act
replaced the term “independent living” with “transition planning
for successful adulthood.” See 42 U.S.C. Section 675(1)(D), (5(C)(1)-
(ii). Colorado also refers to this plan as a “Roadmap for Success.” See
12 CCR 2509-4: 7.305.2(C); see also Transition to Adulthood fact
sheet.

Counsel should bring to the court’s attention at the placement
review hearing any issues related to transition to adulthood ser-
vices. Additionally, as the department is required to complete this
planning process within 60 days of the child’s fourteenth birthday
or case opening, see 12 CCR 2509-4: 7.301.21(C), the GAL should
ensure this process is completed in a timely manner for any child
who has turned 14 during the case.

4. Identification and Location of Relatives

Family members and kin not only provide potential placement
opportunities but also may serve as a resource and support to chil-
dren in out-of-home placement. Review hearings provide an oppor-
tunity for counsel to inquire about the status of the department’s dil-
igent search efforts and to bring to the court’s attention any problems
with those efforts. See Family Finding/ Diligent Search fact sheet.

5. Prohibition on Nunc Pro Tunc Placement Orders

Orders concerning the out-of-home placement of a child must state
the effective date of the order and must not use the phrase “nunc pro
tunc.” § 19-1-115(6.7).

6. Modification of Placement Considerations

In making placement decisions, the court shall consider all pertinent
information related to modifying the placement of the child prior
to removing the child from his or her placement unless the child is
reunifying with a parent or legal guardian. §19-3-702(6). This consid-
eration must include the following:

O An individualized assessment of the child’s needs;

O Whether the current home is a safe and potentially permanent
home;

O The child’s age, developmental state, and attachment needs;
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O The child’s psychological ties to any person who could provide a
permanent home for the child, including a relative, and whether
that person has maintained contact with the child;

O Whether a person who could provide a permanent home for the
child is willing to maintain appropriate post-adoption contact with
relatives, particularly the child’s siblings, if such contact is safe,
reasonable, and appropriate;

O Whether a person who could provide a home placement for the
child is aware of the child’s culture and willing to provide the child
with positive ties to the child’s culture;

O The child’s medical, physical, emotional, or other needs and
whether the potential permanent placement is able to meet the
child’s needs;

O The child’s attachment to current caregiver and the possible
impact on the child’s emotional well-being if the child is removed
from the caregiver’'s home. See id.

If the child is an Indian child or there is reason to know the child
is an Indian child, any removal of a child from the home must com-
ply with ICWA foster care or emergency placement criteria, and the
provisions of the Indian Child Welfare Act that establish priorities
for placement apply at a placement review hearing. See 25 U.S.C.
§ 1915(a)-(b); ICWA fact sheet.

Pre-adoptive foster parents do not have a liberty interest in the
child, and the Colorado Children’s Code does not prohibit the removal
of a child from a foster placement. See M.S. v. People ex rel. A.C., 303
P.3d 102, 105 (Colo. 2013). The court must consider and act on the
child’s best interests in making placement modification decisions. Id.

7. Child Support

If public monies are expended on an out-of-home placement, the
court must enter an order requiring the parents to pay a fee to cover
the costs of care, based on the parents’ ability to pay. § 19-1-115(4)
(d)(D). The court in a D&N case also has jurisdiction to order child
support pursuant to Article 6 of the Children’s Code. § 19-1-104(1)(e).
In ordering child support, the court should follow the child support
guidelines set forth in §§19-6-106 and 14-10-115. See People in Interest
of E.Q., 2020 COA 118. The placement review hearing serves as an
appropriate time to assess compliance with child support require-
ments and to seek modification of existing child support orders.
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8. Human Trafficking

When there is reason to believe a child is, or is at risk of being, a victim
of human trafficking, the department has an affirmative obligation
to screen the child, determine service needs, and provide respon-
sive services. See 42 U.S.C. § 671(a)(35); 12 CCR 2509-4: 7.303.4; 12
CCR 2509-1:7.000.2; Trafficking fact sheet. The placement review
hearing provides an opportunity to ensure ongoing compliance with
these provisions.

9.Qualified Residential Treatment Program (QRTP)

The Family First Prevention Services Act (FFPSA) was signed into law
on February 9, 2018 and has largely been implemented in Colorado
(for an update on Colorado’s progress in implementing the FFPSA,
see Colorado Family First Implementation Dashboard | CO4KIDS,
lhttps://co4kids.org/tamily-first-dashboard). In accordance with
the FFPSA, special procedures and findings apply to any placement
in a Qualified Residential Treatment Program (QRTP). First, whether
this level of treatment is necessary must be assessed by a Qualified
Individual as defined by the FFPSA, who must not be an interested
party or participant in the proceeding and who must be free of any
personal or business relationship that would cause a conflict of inter-
est. § 19-1-115(4)(h). This assessment must identify whether the
QRTP level of treatment is the most effective, appropriate, and least
restrictive placement for the child/youth and identify child-specific
short- and long- term goals for the child/youth and family. § 19-1-
115(4)(h).

Second, the court must hold a hearing to determine whether the
needs of the child/youth can be met with a parent, legal guardian,
kinship provider, or foster care home or whether placement of the
child in a QRTP is the most effective and appropriate level of care
for the child/youth in the least restrictive environment and whether
placement is consistent with the short and long term goals for that
child/youth as outlined in the permanency or family services plan for
the child. § 19-1-115 (4)(e). The court must hold this hearing within
sixty days after a placement or within thirty days after a placement
if the evaluation by the Qualified Individual does not support the
QRTP level of care or the child/youth, GAL, or any party objects to
the placement. Id.

As long as the child/youth remains in a QRTP, the court must
review the placement at every permanency and placement review
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hearing and no less frequently than every 90 days. § 19-1-115(4)(g). At
these hearings, the department must submit evidence that ongoing
assessment continues to support the initial findings required for the
placement and documenting the specific treatment or service needs
that will be met for the child in the placement, the length of time the
child is expected to need the treatment or services, and the efforts
made to return the child home or to a less restrictive placement.
§ 19-1-115(4)(f). Parties may consent to the Administrative Review
Division (ARD) of the Colorado Department of Human Services con-
ducting this periodic review instead of the court; attorneys of record
must be notified of these periodic reviews. § 19-1-115(4)(g); 12 CCR
2509-4: 7.304.651. In reviewing the placement, the court or ARD
must give great weight to the assessment of the Qualified Individual;
any decision that deviates from the assessment must be based on
specific findings of fact regarding the most effective, appropriate,
and least restrictive placement for the child or youth and whether
the placement is consistent with the child-specific short and long
term goals for the child/youth and family. § 19-1-115(4)(h). The court
shall consider all relevant information, including but not limited to:
whether the Qualified Individual followed the assessment protocol;
the strengths and specific treatment or service needs of the child/
youth and family; the expected length of stay; and the placement
preference of the child/youth and family. Id. The CDHS regula-
tions describing the requirements for QRTPs can be found at 12 CCR
2509-8:7.705.200.

. SETTING THE NEXT HEARING

Depending on the case, the next hearing may be another statutorily
required placement review hearing, a permanency hearing, a hear-
ing on a motion to terminate the parent-child legal relationship, or
some other hearing. The next review hearing must be held within six
months. See §§ 19-1-115(4)(c), 19-3-702.5(1).
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Termination Hearing

TERMINATION HEARING CHECKLIST—GAL

. BEFORE

Q Review or file motion to terminate.

o

o

Determine timeliness of motion and whether notice was prop-
erly given.

Analyze compliance with ICWA inquiry and notice provisions
(e.g., dates court made ICWA inquiries, dates and copies of doc-
umentation provided by the parents regarding possible Native
American ancestry, dates and copies of notices sent, dates and
copies of responses received, dates court entered findings as to
whether the child is or may be Native American).

Review allegations and supporting documentation for
sufficiency.

If the termination motion is based on abandonment and the
location of the parent(s) is unknown, an affidavit stating the
efforts to locate parent must be filed ten days prior to the
hearing.

Q Meet with child.

o

Confer in a developmentally appropriate manner and obtain
input and child’s position regarding termination of parental
rights.

Determine whether child wants position reported to court
and discuss with child options for participation and conveying
child’s position.
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O

Obtain, review, and analyze discovery.

Obtain adjudication transcript/record if necessary.
Obtain service provider records, including visit notes and
videotapes.

Interview potential witnesses.

Secure and endorse expert witnesses if necessary.
Prepare timeline regarding key events (e.g., filing of petition, date
of adjudication, date treatment plan adopted).

Develop litigation strategy and prepare trial notebook.

O Draft opening statement.

O Prepare direct examinations.

O Prepare cross examinations.

Prepare voir dire for all endorsed experts.

Outline closing argument.

o 0 O

Prepare caselaw and rules for anticipated objections and evi-
dentiary issues.

O Prepare documentary exhibits for trial.

Identify any relatives that have not already been located.

Investigate appropriateness of placement.

Prepare and distribute witness and exhibit lists. Subpoena

witnesses.

O If privilege holder on behalf of the child, evaluate whether
waiver of privilege is necessary to support GALSs position and
advocate for any limited waiver stipulations or orders support-
ing the best interests of the child.

Conduct depositions or send out admissions and interrogatories

when appropriate.

Participate in status and pretrial conferences and/or hearings.

Ensure post-filing advisement occurs in open court or in writing.

O Parent must be advised of right to counsel.

O Parent must be advised that statutorily enumerated relatives
must file a request for guardianship and legal custody of the
child within 20 days of the filing of the motion.

Settle when possible, if not on the entire case, then on certain

issues.

Agree on stipulations when possible; reduce to writing when

necessary.

Prepare, file, and/or respond to pretrial motions.
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O Ensure that any applicable inquiries and conferences necessary
to establish court’s jurisdiction under the UCCJEA have been
finalized.

. DURING

O Actively participate in trial and ensure record is complete.

Q
o
Q
Q

Make opening statement.
Examine witnesses.
Make arguments and appropriate objections.

Finalize and deliver closing argument.

O Ensure the court applies the appropriate standard of best inter-
ests of the child and the applicable burden of proof of clear and
convincing evidence. (In ICWA cases, ICWA burden of beyond a
reasonable doubt for specific findings must also be met.) Request

contested hearing if appropriate or necessary to further the best
interests of the child.

O Ensure the court makes the requisite findings, giving primary

consideration to the physical, mental, and emotional needs of the
child.

Q
o

o

o

The child has been adjudicated dependent or neglected.

One of three statutory grounds for termination have been met:

m  Abandonment.

m Inability to devise an appropriate treatment plan to address
parental unfitness.

m  Lack of compliance/success with an appropriate treatment
plan combined with continuing parental unfitness that is
unlikely to change within a reasonable time.

Termination of the parent-child legal relationship is in the

child’s best interests.

Less drastic alternatives have been considered and ruled out.

O If ICWA applies:

o

Continued custody of the child by the parent is likely to result
in serious emotional or physical damage to the child (appli-
cable burden beyond a reasonable doubt and finding must be
supported by testimony from a qualified expert witness).

Active efforts have been made to prevent the breakup of the
Indian family but have proven unsuccessful.
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Q

Q

Seek appropriate and necessary orders, including those addressing
sibling visits and placement.

Ensure court sets next appropriate hearing (e.g., if termination
granted, the matter is set for a post-termination review within 90
days; if termination is denied, the court may set the matter for
amendment of the treatment plan, placement hearing, and perma-
nency review).

Obtain ruling on privilege holder if child is receiving any services
covered by psychotherapist-patient privilege and privilege holder
has not yet been determined by court. Seek modification of privi-
lege holder as appropriate.

. AFTER

Termination Motion Granted

a
a

Review court order(s) for accuracy.

Communicate results of hearing with child in developmentally
appropriate manner.

Follow up with caseworker on effort to achieve permanency and
determine if good-bye visit is in the child’s best interests.

Draft post-termination report. Report must specify the services
being provided to the child.

Ensure child’s best interests are represented in responses to
motions for rehearing/reconsideration and petitions for appellate
review.

Termination Motion Denied

a
a

Review court order(s) for accuracy.

Communicate results of hearing with child in developmentally
appropriate manner.

Ensure child’s best interests are represented in responses to
motions for rehearing/reconsideration and petitions for appellate
review.




TERMI

NATION HEARING CHECKLIST—RPC

FORE

m-
a

Meet with client well ahead of hearing and as often as indicated to
prepare client for hearing.

Discuss wit